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REASONS 
HY FOR 
Altering the Method, c. 


STR, 
IN complyance with your Requeſt, I ſend 
| [| you what information I have been able to 
ger, in the Caſe of Church and College Lea- 
ſes; a Caſe, which, as you were pleas'd to tell 
me, will probably, in a ſhort Time, come under 
conſideration in your Houſe; the Method, which 
is now uſed in Letting thoſe Leaſes, being gene- 


rally condemn'd on all hands, by the Leſſors as 


well as the Leſſees, and moſt of all by thoſe who 
think that the common Good does in a great 
Meaſure depend upon a right Management and 
due Application of what the Piety of former 


Ages hath devoted to the Advancement of Reli- j 


gion and Learning ; all complaining of Grievan- 
ces, either public or private, for which, as they 
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4 Reaſons for altering the Method 
Yretend, there is no Remedy to be had at Law, no 
Redreſs to be hop'd for, but from the High Court 
of Parliament. l 

For your part, as you take this to be a Mat- 
ter of the higheſt Importance to your Country, 
and of no ſmall Concern to many of your Coun- 
trymen in particular, Vou look upon it as an 
indiſpenſable Duty to inform yourſelf, as fully 
as you can of the Caſe; that you may not be 
ſurpris'd into a haſty Sentence, whenſoever it 
(hall come judicially before you; and therefore, 
not content with your own, tho' uncommon, 
Diligence, have engag'd ſuch of your Friends, 
whom you ſuppoſe to be converſant in Affairs 
of this Sort, or acquainted with thoſe that are, 
to ſend you what Anſwers they can give, or pro- 
cure to the following Qyeres. 1 

Firſt, What is the preſent Method of Leaſing 
out, or letting to Farm, the Revenues belonging 
ro Epiſcopal Sees, Cathedral Churches, and 
Colleges? | t 

Secondly, What are the real Grievances occa- 
fhon'd by that Method, to the Perſons particu- 
larly concern'd on either ſide, or to the Public: 

Thirdly, What Laws have there at any time, 
or any where, been made, to prevent or redreſs 
the like Grievances ? 

Which laſt Enquiry is not, it ſeems, confin'd 
to the Laws of this Realm, that are now in Be- 
ing, tho' you doubtleſs deſign to conſider them 
in the firſt Place, but leaves us at large, to ſearch 

after thoſe made for a like purpoſe in former 
Ages 


2 8 
vx Dat 


of Church and College Leaſes. 5 
Ages, and in other Countries, without Diſtinc- 
tion whether they be Eccleſiaſtical or Civil: 
probably you expect to find among them ſuch 
as may point to a proper Remedy for the Mit- 
chiefs complain'd of, in cafe our preſent Laws 
ſhall prove ſo defective as the Complainants 
_ ſuppoſe. BEE 
Fir, What is the preſent Method Ge? I 
wiſh I could fatisfy you, or myſelf either, by 
anſwering that Query with an Account of the 
Method preſcribed by thoſe Acts of Parliament, 
which have been made on purpoſe to regulate 
this Matter, and are acknowledg'd in all the Courts 
of Juſtice to be in full force ar this Day ; being 
perſuaded, that, had thoſe Acts been heretofore 
duly obſerved, or executed according to their 
plain Meaning and the declar'd Intention of 
their Makers, there would be little Occaſion for 
your two following Queries: The Grievances, 
of which you defire an Account, had, in all 
likelyhood, been either wholly prevented, or 
long ſince redreſs'd, in the ordinary Courſe of 
Law; certainly the Legiſlature wou'd not be now 
to ſeek for a Remedy againſt them. But to your 
Queſtion. | | | 

According to the Method which now is, 
and has been long in Uſe, the Revenues, you 
enquire about, are in effect Leas'd our, I know 
not whether I may ſay let ro Farm, for an in- 
definite number of Years, or Lives; every Leaſe, 
its true, is ſo drawn up, as if it were never to 


laſt above twenty- one Years, or three Lives, 
1 which 
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| 


CES, eo RN e eee 


—— — —— — — A . 5 
rn * n dern * 5 
nr 
NN 3.5 


* 1 i — on * 
41282 „* Ahhon 
9 . N Q 1 — —_ 
(SE , * * — * * —_ | 
... AN er law cies cn, Hi een BRG; 2772 od TS 
n 1 _ 2 ET 2 25 res as hk * n 3 9 K 4 * 
4 g : . * * 
I I l 2 *. 
3 
. 0 ” 
£ « ye 
7 
aj 
+ 
3 
ps 
« 4 
14 


* 
* * 
2 * 
2 n — pet r 2 ne Wy 
+ 


8 Reaſons for altering the Method 


which are the Terms limited by the foreſaid Acts 
of Parliament. But then the common Practice is 
to prolong thoſe Terms from time to time; ſo 
that it is by a very rare Chance, if they ever come 
to expire: This is uſually done at the end of 


every ſeven Years, or upon the Fall of a fingle 


Life; when the Da | is renew'd, as it were of 
Courſe, with the Addition of other ſeven Years, 
or ſo many more as have laps'd of the 21; or by 
putting another Life into the Leaſe, to fill up the 


_ firſt Number: So that by means of theſe Renew- 


als, the ſame Leaſes may be continued to the 


ſame Tenants, and to thoſe that ſhall ſucceſſive- 


ly claim under them, for ſome Hundreds of 
Years, or many Generations. 

Theſe Leaſes are granted for, and in Conſide- 
ration of, a certain yearly Rent, which is ſpeci- 
fy'd in every Leaſe; bur this Rent, generally 
ſpeaking, bears no manner of Proportion to the 
real Value or the yearly Profits of the demis'd 
Lands and Tenements. According to the 32. 


H. 8. c. 28. call'd the Enabling Act, and ſaid to 


be the Rule which ought always to be follow'd 
upon theſe Occaſions, it muſt never be leſs, it 
may be more, than was uſually paid for Gy 
Years before the making of every Leaſe: The 
Words of the Statute are. — © And that upon 
* every ſuch Leaſe there be reſerv'd yearly, dur- 
* ing the ſame Leaſe, due and payable to the 
« Leſſors, and their Succeſſors, ſo much yearly 
* Ferm or Rent, or more, as hath been moſt 


Fe * accuſtomably yiclden or _ for the Manors, 
1 Lands, 


* 


of Church and College Leaſes. 


4 Lands, Tenements and Hereditaments, ſo to 
« be letten within twenty Years next before ſuch 
« Leaſe thereof made.“ By which Words one 
wou'd think that the Leflors and their Succeſſors 
are entitled ro ſo much yearly Rent, at the leaſt, 
as was actually paid by the Perſons juſt before 
nam'd in the ſame Statute, viz. the Fermors 
who occupied the Lands within the next pre- 
ceding twenty Years, it being apparently the In- 
tent of this and thoſe other Statutes hereafter to 
be conſidered, to hinder the Eſtates in Queſtion 
from being let at an under Value. But in F act, 
the Caſe is quite otherwiſe: The yearly Rent of 
thoſe Eſtates, reckoned one with another, ex- 
cepting ſuch as belong to Colleges, ſcarce a- 
mounting to a roth, ſome not to a 15th or 2oth 
of what the Leſſees receive from the under Te- 
nants who occupy the Lands and Houſes; 
ſome, its true, come to about a 5th of the real 
Value, which are thoſe ariſing from impropri- 
ate Rectories ſettled upon certain Biſhopricks at 
the end of Queen Elizabethb's Reign, in exchange 
for the Manors and other Eſtates which that 
Princeſs took from them. The Caſe indeed is 
not quite ſo bad with Colleges in the Univerſi- 
ties, and thoſe of Winche/ter and Eaton, the re- 
ſpective Governors whereof, are reſtrain'd by the 
18th Eliz. c. 6. from granting Leaſes of Tythes 
or of Lands, whether Arable, Meadow or Paſture, 
without reſerving a 3d Part at leaſt of the old 
Rent to be paid in Corn; that is to ſay, in good 
Wheat for ſix Shillings and eightpence the Quar- 
AC To. ter 


Parliament, (Queen Elzabeth had no occaſion 


8 Reaſons for altering the Method 
ter or under, and good Malt for five Shillings 
the Quarter or under; and, for Default thereof, 
the Tenants are to pay in ready Money after the 
Rate that the beſt Wheat and Malt is ſold for 
in the Market immediately before the Rent Days: 
by virtue of which Statute, a conſiderable part 
of their Revenues is preſerv'd to thoſe Societies; 
and for that reaſon, Sir Thomas Smith, at whoſe 
Inſtance it was made, is yearly commemorated 
by the Univerfities among their Benefactorv. 
Here I beg leave to digreſs ſo far as to vindi- 
cate the Memory of that Honourable Perſon 
from a Hearſay Story, reported by Mr. Fuller in 
bis Hiſtory of Cambridge, p. 144. and repeated 
after him, without a Cenfure, by Writers of a dif- 
ferent Character: « Sir Thomas Smith, the prin- 
te 'cipal Secretary of State, and chief Procurer 
* of this Act, was ſaid by ſome, ſaith Fuller, to 
« have ſurpris'd the Houſe herein, where many 
« could not perceive how this (receiving their 
Rent in Corn) ꝙ would be at all profitable to Col- 
“ leges, but ſtill the ſame upon the Point, whe- 
* ther they had it in Money or Wares. But the 
ce Politick Knight took the Advantage of the 
ze preſent Cheap Year, knowing that hereafter 
“ Grain wou'd grow dearer, Mankind daily 
* multiplying, and Licenſe being legally [perhaps 
« it ſhou'd be lately] given for Tranſportation.” 
But with Mr. Puller's leave, a free Engli/h 


* 


for any other) needs not to be ſurpris'd into an 
Act ſo beneficial, as they cou'd not but perceive 
this would prove to the Univerſities, and conſe- 

| quently 


/ Church and College Leaſes. g 
quently to the whole Nation, whoſe welfare de- 
pends ſo much upon the Encouragement there 
given to Virtue and Learning; which muſt fail 
in proportion to the Decreaſe of their Endow- 
ments. Nor is it credible that an Aſſembly of 
Landed Gentlemen could be impos'd upon by a 
Courtier in any thing relating to the Price of 
Corn. They well knew what they did in giving 
their conſent to this Act, being ſufficiently ſen- 
ſible of the growing Value of their Wares, as 
Mr. Fuller expreſſes it, having a few Years be- 
fore made an Act, not to encourage, but to 
give a check to Tranſportation; for whereas 
before, by virtue of the 15 H. 6. which had been 
revived in the laſt Reign, Wheat might be ex- 
ported when at ſix Shillings and eight Pence the 
Quarter, and Malt at three Shillings and four 
Pence, by the 5. Eliz. The Rate of Wheat was 
rais'd to ten ſhillings, and that of Malt doubled. 
But that which quite ſpoils Mr. Fuller's ſtory, is 
the exceſlive Price which Corn bore the Year be- 
fore this Act was made, and for the greater part 
of that very Year. The Seſſion of Parliament 
in which this Act paſs'd, began on the eighth of 
February, and ended the fifreenth of March, 
1575. In 1574 there was, as we are told by 
Biſhop Fleetwood in his Chronicon pretigſum, p. 
123, from Sto's Annals, « Such a Dearth at 
* London, that Wheat was the Quarter at two 
« Pound ſixteen Shillings, and after Harveſt at 
«* one Pound four Shillings, and ſo continued 

about a Year.” His Author ſays, that it ſtaied, 
1 1 


16 Reaſons for altering the Method 
little or nothing riſing or falling all the Year af. 
ter. Now this latter Price of one Pound four 
Shillings, was thrice ſo much as Wheat uſually 
bore for many Years before, and for ſome time 
after thoſe two Years, which was no more 

than eight Shillings the Quarter; ſo that if one 
Shilling at that time was equivalent to five Shil- 
lings at this, and forty Shillings be now the or- 
dinary Market Price of Wheat, Wheat was then 

as dear to the full, as it would be at this Day, 
if ſold for fix Pound the Quarter, or fifteen Shil- 
lings the Buſhel : So far was the 18 E/iz, from 

being a N Year. If the Price of things, as 
it then was, had any Influence upon the Parlia- 
ment, it was the Dearth and not the Cheapneſs 
of that Vear, which mov'd them to paſsthis Act 
in favour of the Univerſities. 

That which apparently led Mr. Fuller, and his 
ere into ſo great a Miſtake, is the low 
Price ſet upon Wheat in the Act itſelf, which 
is no more than a Noble the Quarter, and is cer- 
tainly lower than that ſort of Grain had yielded, 
not only in the late time of Dearth, but for twen- 
ty Years before, reckoning one Year with ano- 
ther; Eight Shillings the Quarter, as we are told 

by the now mentioned Prelate, being then gene- 
rally agreed upon as a reaſonable Price between 
Landlord and Tenant: for it was then no new 
thing, nor uncommon for Rents to be paid in 
Corn or in Money according to the uſual Rate 
at which it was fold. But they who judg'd this 
to have been a cheap Year from the Price ſer 
| upon 
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of Church and College Leaſes. 11 
upon Wheat, would have been of another mind, 
had they grounded their Judgment on that which 
is ſet upon Malt in the ſame Act, being no leſs 
than five Shillings the Quarter, which was then 
the higheſt Market Price, in Years not remark- 
able for Scarcity or Plenty. If you aſk why in 
the ſame Act the one ſort of Grain ſhould be 
valu'd below the ordinary Price, and the other 
ſet ſo high? I can only offer my Conjecture, 
which you will admit or reject as you ſhall ſee 
Cauſe. | 7 5 

Colleges that were of a more ancient Founda- 
tion, ſuch as Queens in Cambridge, where Sir 
Thomas Smith had been educated, and Eaton, 
of which he had been Provoſt, having their 
Rents ſettled when Corn, and conſequently the 
other Neceſſaries of Life might be bought at a 
Rate proportionable to that here ſet for Wheat, 
inſtead of raiſing them, as Proviſions grew dearer, 
and the Incomes of private Perſons increas'd, 
may poſſibly have gone into that ruinous Method 
of compounding for the Increaſe, and taking 
what we now call Fines; ſuch Colleges had by 
this Act a fair opportunity given them to rectify 
that great Abuſe, by making ſo much of their 
old Rent payable in Wheat as they ſhould find to 
be neceſſary in order to reduce and keep up their 
Eſtates to the true primitive Value; for tho' 
they were oblig'd to turn no leſs than a third 
Part of their old Rent into Corn, they were not 
reſtrain'd from doing the ſame by as much more 
as they thought convenient, the Words of the 
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12 Reaſons for altering the Method 
Statute being one third Part at the leaſt; nor could 
any thing then, or at any tire ſince hinder them 
from converting the whole into Corn Rent, 
(provided they took no Fines,) which had for- 
merly been the Practice of ſome Religious Hou- 
ſes and great Families. I have now an Extract 
before me of a Leaſe for five Years, made by the 
Abbeſs, and Convent of Elme//ow in Bedford- 
ſhire of an Eſtate belonging at this time to a 
certain College in Cambridge, wherein it is co- 
venanted that the Tenant ſhall pay yearly eighty 
Quarters of Wheat, ſixty of Barley, twenty of 
Peaſe, and twenty of Oates. The ſame Quantity 
of Grain, if fold in the Marker at the Price cur- 
rent at this Day, would near double the Rent 
which is now paid for that Eſtate. 
Colleges which were founded or endowed to- 
wards the End of K. Hen. the VIIIth's, or in * 'Þ 
Mary's Reign, whoſe Rents, as then ſertled, were 
at or near upon a Par with the yearly Produce 
of their Eſtates, which for that Reaſon could 
yield no Fines, or ſuch as were very inconſiderable, 
theſe could have but a very ſmall, if any part of 
their Corn Rent payable in Wheat, ſince they 
were to allow for it but a Noble the Quarter 
or under; which no Tenants would agree to, 
there being no valuable Conſideration to be had 
for what they muſt loſe by the Bargain: Theſe 
Colleges were of neceſſity to take their whole 
Corn Rent, or much the greateſt part of it, in 
Malt, Which being then ſet at ſo high a Price as 
five Shillings the — and that being to grow 

e — 
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higher as the Market ſhould riſe in after times, 
was then thought ſufficient to ſecure a third Part 
of the Revenues from Diminution. The Reve- 
nues of Colleges, founded or endowed in the fore- 
ſaid Reigns, aroſe chiefly from Lands and impro- 
priate Tithes, that had been taken from Religi- 
ous Houſes, which tho' rated at an under Value 
immediately before the Diſſolution, were after- 
wards, when the Crown became poſſeſs'd of them, 
exactly ſurvey'd and eſtimated according to what 
they were truly worth in 1535. Hence I ſup- 
poſe it is that a Rectory of this ſort given by Q. 
Mary to a certain College, yields for Corn Rent 


but four Buſhels of Wheat, and no leſs than fixty 


fix Quarters of Malt; another, one Quarter of 
Wheat, and fixty fix Quarters ſeven Buſhels of 
Malt; a third, one Quarter of Wheat, and two 
hundred and twelve of Malt. 

But tho' it be a conſiderable part of the Reve- 
nues belonging to Colleges, which is preſerv'd by 
virtue of the ſaid Act, there is cauſe to queſtion, 


| whether it amounts to a full third of the Profits 
arifing from their Eſtates in Land and Tithes; 


it is queſtionable whether the Act hath been put 
in execution in regard to ſuch Eſtates of that 
kind, as have been ſettled upon Colleges ſince 
the 18. Eli. tho that Act extends to all alike, 
ſo far as to require that a third Part of the reſerv'd 
Rent ſhould be made payable in Corn © of any 
Farm or any. their Lands, Tenements, or 
* other their Hereditaments, to which any 


« Tithes, arable Land, Meadow or Paſture doth 
©« or 
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te or ſhall appertain.” Beſides many waſte and 
barren Grounds have ſince that time been culti- 
vated, and become exceeding fruitful, Agri- 
culture itſelf hath been much improved, and the 
fame Lands have by that means produced much 
larger Crops, with leſs Expence than formerly ; 
but it does not appear that the Corn Rents of 
Colleges have been augmented accordingly; poſ- 
fibly ſuch Colleges have the leaſt Cauſe to com- 


plain, whoſe Corn Rent ſhall prove to be one 


fourth of what thoſe Eſtates produce Yearly. 
But be that as it will, two parts in three at the 
leaſt, of their Rents due for Lands and Tithes, 
the whole of their Houſe Rents, Annuities and 
Exhibitions, in a Word all their Incomes pay- 
able in Money, have undergone the ſame Fate 
with the Revenyes of Epiſcopal Sees, Cathedral, 
and Collegiate Churches, which have leſſen'd by 
Degrees as the value of Money decreas'd, till the 
dwindled away to about one Fifth of what they 


were really worth and yielded in the Beginning 


of Q. Elizabeth's Reign, 5 

This was chiefly occaſioned by the prodigious | 
Increaſe of Silver and Gold, as it came yearly into 
Commerce from the Veſt Indies, after that the 


| Spaniards were well ſettled there, and had brought 
the Art of working Mines to ſome degree of Per- 


fection; thoſe Metals being from that time year- 
ly brought from thence in ſuch large Quantities, 
that towards the Middle of the 17th Century, 
there was five times more Coin circling in Trade, 
than there had been in that of the 16th, as ap- 

| | pears 
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appears from the different Prices which the Ne- 


ceſſaries of Life bore at the Beginning and End 
of that Period. From 1550 to 1570, eight Shil- 
lings the Quarter was, as hath been ſhewn, the 
current Price of Wheat ; and a Crown of Malt. 


From 1650 to 1670 Wheat ſold for ſomewhat 


more than fifty Shillings, and Malt for about ag 
much leſs than thirty. It does not indeed appeat 
that Grain of either ſort hath born ſo great a 


Price fince 1670, as it did for above twenty 


Years before, on the contrary there is cauſe to 
believe that the Markets have fallen rather, proba- 
bly by reaſon of the now mention'd Improvements 
of Land and Agriculture: But ſhould we ſuppoſe, 
that but five times more Silver was now paid for 
Grain and other Neceſlaries than they would 
coſt one hundred and fixty or ſeventy Years 
ago, it muſt follow that the real Value of a Shil- 


ling at that time was the ſame as that of a Crown 


is at this; ſo that a Farm which was then let fot 
twenty pound by the Year, if it yields no more 
now, muſt be leſs worth than it was by four 

arts in five, or it muſt come ſhort of its real 
Value by ſo much as it brings in leſs than one 


hundred Pounds. 


Money Rents, Penſions and Compoſitions for 


Tythes due to Religious Foundations in more an- 


cient Times, fell by Degrees from their former 
Value upon a different Account. From the 
Conqueſt to the 20 E. 3. or 1346, a Pound ſterling 


was no leſs than a Pound weight in Silver, which 


was coin'd into twenty Shillings and no more, 
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16 Reaſons for altering the Method 

but from that time to the laſt Year of Ed. 6. the 
quantity of Silver was gradually leſſen'd in the 
Coin, till a Pound of Silver came to make ſixty 
Shillings, or three nominal Pounds; by which 
means, the aforeſaid annual Payments became leſs 

in real Value by two thirds than they had been 
two hundred Years before. EE 
But this cannot be generally affirm'd of Rents 
that accrued from Eſtates in Land; ſuch Land 
at leaſt as was called the Demeans of any Ma- 
nor, which as the Lawyers expreſs it, appertain'd 
ad Menſam Domini; Lands of this ſort, were com- 
monly held by the Lord in his own Hands, at 
what Diſtance ſoever the Manors lay from the 
place of his Reſidence, being ſtock'd with his own 
Cattle and Inftruments of Huſbandry, and ma- 
nag'd by his proper Officers and thoſe who held 
of him in Villenage, and were bound by their Te- 
nure to do all the Ruſtic Work, that there was 

occaſion for, upon the Demeans. 
If theſe rook any part of the Demeans to Farm, 
which they ſometimes did together with the 
Stock that was upon it, they were propetly ſpeak- 
ing Tenants at Will, and might be turn'd out 
whenſoever the Lord pleas d. Eft autem Domi- 
nicum quod quis habet ad menſam ſuam et proprie, 
ficut ſunt Bordlands Anglice. Item dicitur Do- 
minicum Villenagium quod traditur Villanis, quod 
quis tempeſtive et intempeſtive reſumere poſſit pro 
voluntate ſua et revocare, Bradt. L. 4. Tr. z. 
c. 9. To the ſame purpoſe Fleta. L. 5. c. 5. Thus 
were the Manors belonging to the Crown ma- 
| nag'd 
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nag d for a long time after the Conqueſt; and 


thoſe poſſeſs d by temporal Lords for a much 
longer: Biſhops and Abbots continued the Prac- 

tice till within the Reign of H. 8. ad noſtra uſ- 
que tempora ſaith Harpsfield, by which means 
they receiv'd the Produce of their Eſtates either 
in kind or in Money according to a reaſonable 


Price. 


of letting our Eſtates by Leaſes; Churchmen, 
inſtead of apportioning the yearly Rents to the 
real Produce of their Lands, which they are al- 
lowed, and, if I miſtake not, are oblig'd to do 
by the Laws that are now in force, and which 
the Nobility and Gentry have actually done in 
regard, not only to their Eſtates of Inheritance, 
but ro thoſe likewiſe which they by any means 
gain'd from the Church, tho' they could have no 
other Right or Title thereto than had been veſ- 
ted in the former Owners: Churchmen, I ſay, 
betook themſelves to a Practice, which was as far 
from anſwering their Purpoſe, as it was from 
being agreeable to Law, and that is by taking 
Fines, for the renewal of Leaſes, or rather for 
continuing the ſame from time to time, beyond 
the Term limited by the Statutes of this Realm. 

A Fine, as the Word is us d on this occaſion, is 
a certain Sum of Money paid by way of Compen- 
ſation for what the real Profits of an Eſtate exceeds 
the reſerv'd Rent. When a Leaſe of 21 Years 
comes to be renew'd, which, as was before ſaid, 


is commonly done at the end of every ſeven Years, 
B an 
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18 Reaſons for altering the Method 
an Inquiry is made into the true Value of the Eſtate: 
or how much Rent ic would yield, if let in a legal 
and regular Way. It is then computed how much 
Money paid in hand, the Rent of ſeven Yearsthen to 
be added is worth, after a deduction of the reſerv'd 
Rent, and an abatement of Intereſt upon Intereſt 
at the Rate of neartwelve per Cent for the fourteen 
intermediate Years, that remain good to the Te- 
nant, which 1s juſt one Years Purchaſe; and this 


is given and taken for a Fine, According to 
this way of reckoning a ſingle hundred Pounds 
is counted equivalent to ſeven, which the Eſtate 
would yield in due time, were it let in the ordi- 
dary way, as thoſe of Laymen commonly are, 
and thoſe of Churchmen and Colleges, as I con- 


ceive with ſubmiſſion, ought to be. But when 


it is faid that a full Years Rent, according to the 


real Value, is paid for a Fine in this Caſe, it muſt 


be underſtood that the Leſſors are duly appris'd 


of what that real Value amounts to, which is 
not always the Caſe, at leaſt in Colleges, where, 


as I have been credibly inform'd, Leaſes are often 


renewed by the Addition of ſeven Vears for one 
half, ſometimes leſs than a third of what the 
Leſſee receives yearly from his under Tenants, 
over and above the reſervd Rent. The Rent of 
a Year and a Quarter is now requir'd for renew- 


ing a Leaſe for Lives by the addition of a fingle 


Lite, and no leſs as I am inform'd, hath of late 
been demanded in ſome Places for the renewal 
of a Leaſe for Years. Here you'll pleaſe to take 
notice that no Starute of the Realm gives any 
Direction as to this Matter, nor do I hear that 
| Z the 
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the Fine is ever ſpecify'd in any Leaſe. I have 
indeed ſeen one granted by a certain Prebendary, 
wherein it is ſaid that the Grant was made in 
conſideration of a certain Sum of Money, but the 
particular Sum is not nam'd. Whether a like 
Form be us'd by thoſe belonging to any other 
Cathedral Churches, is more than I know. 
I have now given you the beſt Account I can 
of the Method us'd at preſent in Leaſing out E- 
ſtates belonging to Epiſcopal Sees, Cathedral 
Churches and Colleges. | 


. | „ „ | F . 1 
Your next Enquiry is, What are the real Grie- 
vances whether private or public, that are oc- 


caſion'd by this Method? OY 


For my part, I cannot but look upon it as a 
very great Inconvenience, I know not whether 
| you'll call it a Grievance, that this Method affords 
matter of perpetual Complaint ro ſuch great 
numbers of People as are immediately concern'd 
on one ſide and t'other, as Leſſors and Leſſees; 
and therefore, how unreaſonable ſoever the Com- 
plaints of either fide may prove upon Examina- 


tion, they ought ſurely to be hear'd, and the o- 


cafion of them remov'd, if that can be done with- 
out ſome greater Inconvenience, or fully as 
great. 

The Leſſees then, who ſeem to be the loud- 
eſt Complainants, and the moſt importunate for 
Redreſs, charge their Landlords with Oppreſſi- 


on and Extortion in impoſing arbitrary Fines vp- 
B 2 | on 
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| 20 Reaſons for altering the Method 


on them, as often as they come to renew their 
| Leaſes, exacting upon every Renewal more than 


their Predeceflors, and; perhaps themſelves had 
before thought ſufficient ; and the truth is, there 
may be many Leaſes now in being, for which, 
when they were firſt granted, nothing more was 


requir'd, than the yearly Rent, and, which could 


not afterwards be renew'd but for a large Fine, 
and this by Degrees hath amounted to the pre- 
ſent Value. The Leſſees apprehend, and not 
without ſome Ground, that the Leſſors, who 
not content with a years Rent, have in ſome pla- 
ces refus'd to renew for leſs than a Quarter part 
more, may prove a leading example to others, 
and in time come to inſiſt upon the extended 


Rent of a year and half, and ſhoula they carry 


their Pretenſrons ſtil further, which, as ſome 
give out, they may, and, which is more, are 
bound to do, as they would acquit themſelves 
of the Truſt repos'd in them, they the Tenants 
mult even in that Caſe lye at their Mercy, for 
any relief that can be had at Law. But what 
ſeems to be more vexatious ſtill, According to 
the Rules, which the Leſſors go by at preſent, 
and have gone for a long Time, a Tenant, who 
refuſes to comply with their Demands at the End 
of ſeven Years, ſhall be forc'd to-pay for every 


Year afterwards-that he delays to renew, at the 


Rare of near twelve per Cent compound Intereſt, 
inſomuch that at the End of eleven Years his 
Fine ſhall be doubled upon him, and trebled if 


he ſtands out three Years more, No leſs than three 
hundred 


- of Church and College Leaſes. 21 


hundred Pound will be inſiſted upon when four- 
teen Years are run out where a third part of that 
Sum would have been taken at the Expiration of 
ſeven, Such then are the pretended Grievances, 
which the Leſſees complain of; and I have 
reaſon to believe, that there are among them who 
lye under great Hardſhips upon this Account, 
whoſe Caſe deſerves Compaſſion, and may re- 
quire relief from the Legiſlature, if it can be gi- 
ven, as it may perhaps, in a great Meaſure, with- 
out injury to others. I mean the real Farmers 
who live upon the Eſtates which they hold by 
Leaſe, having no other Maintenance for their 
Family. Theſe often find themſelves to be in a 
worſe Condition than thoſe who hold by the Year 
at a Rack Rent. This may ſeem a Paradox, con- 
ſidering how ſmall a Matter comparatively ſpeak- 
ing, they are oblig'd to pay their Landlords, put- 
ting Fines and Rent together. But experience 
proves it to be true, nor is it hard to aſſign the 
Reaſon: The rack Tenant, who holds at the 
Will of his Landlord, knowing what he muſt 
cruſt to, accuſtoms himſelf and Family to hard 
Labour, a coarſe Diet, and rough Cloathing, the 
continual Apprehenſion he is under of ſeeing his 
Crop ſeiz'd, or himſelf and His turn'd out of 
Doors, putting him upon all the ſhifts he can 
make to get up his Rent againſt the End of the 
half Year, or within the next at furtheſt; nor 
hath he ſooner brought in what was due at Mi- 
chaelmas, than he finds Lady-day coming on a- 


pace, ſo that he can never allow himſelf to ſlac- 
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22 Reaſons for altering the Method 


ken bis Diligence, but is kept continually upon 
the Stretch, till Time and Uſe have render'd his 
Condition of Life more eaſy to him. But it is 
not ſo with our Leaſe-holders, who having but a 
ſmall matter to pay by the Year, commonly live 
upon what the Eſtates yield more than that, as 
jf it were all their own, ſeldom troubling their 
Heads with the Thoughts of an after reckoning, 
or looking upon it as afar off, till the ſeventh 
Year inſenſibly ſteals upon them, and then they 
are ata Loſs how to raiſe Money for their Fines, 
and whilſt they are looking our for it, ſo many 
more Years ſhall ſometimes elapſe as will require 
a double or a treble Fine; for the Payment of 
which they are forc'd to Mortgage their Leaſes, 
and ſeldom get out of Debt cill they have fold 
them outright. It may therefore, deſerve conſi- 
deration whether it would not be an Act both 
of Mercy to Men in ſuch a Caſe, and of Juſtice 
to Poſterity, inſtead of exacting Fines at the end 
of every ſeven Vears, to raiſe their Rents by little 
and little, till they ſhall come near to what the 
Eſtates are yearly worth. 

But ſo far as I can judge from the little know- 
ledge I have of theſe Matters, there are few Te- 
nants of this ſort remaining at preſent upon ei- 
ther Church or College Eſtates, and thoſe few 
are ſo gently us'd by their Landlords, that I ſcarce 
believe them to have any part in the preſent Diſ- 
pute. The Leſſees for the moſt part, are now 
{uch as have none of the Difficulties, I have been 
ſpeaking of, to ſtruggle with, they being either 
| | „„ =- 7 Sentle- 
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Gentlemen, who have large Eſtates of their own; 
and whoſe Anceſtors, finding Lands belonging to 
Churches or Colleges adjoyning to theirs, took 
Leaſes of them on account of ſome particular 
Conveniencies, which have been renew'd from 
time to time to their Deſcendants; or wealthy 
Traders, who of late Years have found it a com- 
pendious Way of improving Money to Advantage, 

by purchaſing theſe Leaſes of the former Occu- 
pants, without any Intention to live upon the 
Eſtates, which they leave to the Diſcretion and 


Management of under Tenants, concerning them 


ſelves no further, than to receive, as a kind of 
Rent- charge out of the yearly Profits, all that 
exceeds the ſmall Penſion reſerv'd to the Pro- 
prietors. 8 | * ins 
In anſwer to theſe it is alleg'd in behalf of the 
Leſſors, That tho' the Laws have entruſted them 
with a diſcretionary Power to diſpoſe of their 
Eſtates for the Term of Lives or Years limited 
by Statute, and the Title they make over to the 
Leflees is unqueſtionable, which as times go, 1s 
no ſmall advantage; yet ſo it is, that, ſhould 
they receive the utmoſt of their Demands, it 
would ſcarce amount to one half of what is paid 
to other Landlords when they renew Leaſes of 
the ſame Value: When a Gentleman puts in a 
third Life, or adds ſeven Years to a Leaſe in be- 
ing, he ſhall receive two or three years Purchaſe 
for a Fine, tho” the Leaſe ſhould happen to be 
of Lands formerly belonging to the Church, to 
which the preſent Owner can have no other legal 

| B 4 Right, 
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mainder of their ancient Poſſeſſions; yet theſe 


This you'll ſay does not look like Oppreſſion on 


per Cent compound Intereſt, but complain of it 


the Leſſor, who now receives but a ſingle years 


* 2 D 2 r 
„ 


out, inſtead of demanding, as he now does 


fnanded, and thoſe F ines from time to time aug- 


24 Reaſons for altering the Method 
Right, than Churchmen till have to the Re- 


muſt think themſelves well dealt with if the Leſ- 
Tees can be brought to allow them one whole 
years Purchaſe, or one and a Quarter at moſt. 


on, they do not only own that at the renewal of 
Leaſes the Intereſt of Money is compured at the 
exorbitant Rate abovementioned, viz. near 12 


their fide. In anſwer to the Charge of Extorti- 


as an intolerable Grievance : Ir is true that when 
Leaſes run out beyond the uſual time of renew- 
ing, they abate leſs in the Fine for every Year 
according to that Rate, which the Leſſees call 
exacting more; but were both Parties confin'd on 
this Occaſion to the legal Intereſt of five per Cent, 


Rent at the end of ſeven, might have little leſs 
than three, and when eleven Years are run 


two years Purchaſe, he might inſiſt upon ſome- 
what more than five, and above ſeven inſtead of 
three when fourteen are elaps d. All which will 
appear from the printed Tables, a Copy of which 
I ſend you. ey 
The Leſſors think it not unlikely that there 
may be Leaſes now in Being, which, as tis al- 
leg d on the other fide, were at firſt granted in 
conſideration only of the reſerv'd Rent, for the 
Renewal whereof Fines were afterwards de- 


| mented 
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-mented ar ſubſequent Renewals: But then they 
ſuppoſe that when thoſe Grants were firſt made 
the reſerv'd Rents came little ſhort, if not fully 
up, to what the Eſtates were really worth by the 
Year. Thoſe formerly belonging to Religious 
Houſes, which K. H. 8. and Queen Mary re- 
ſtor'd to the Church, after they had been for 
ſometime united to the Crown, and a due Eſti- 
mate put upon them by the Court of Augmen- 
tation, were in all likelyhood let to Farm at a 
juſt Rate; the like may ſaid of the Impropria- 
tions, which Q. Elizabeth ſettled upon Biſhop- 
ricks, in lieu of the Mannors which ſhe took 
from them. Now, when the Rents are equal 
to the yearly Profits of an Eſtate, there can be 
no Pretence for demanding a Fine; nor could 
there be any, where the reſerv'd Rents were rais'd 
as Money decreas'd in Value, which ſeems to have 
been done for ſome time, where-ever we find the 
annual Incomes of any Cathedral or Collegiate 
Church or Prebend to exceed the Rate ſet upon 
them in the King's Books, of which as I believe 
many Inſtances may be given: But, ſince by a 
Practice more common than juſtifiable, the Rents 
came to be fixt, and continued the ſame notwith- 
ſtanding any alteration found to be in the Price of 
Things, which was ſo very great in Q. Elizga- 
beths time, that it may probably be found upon 
Enquiry, that the ſame neceſſaries of Life were 
commonly fold towards the End of that Reign 
for near four times ſo much as they colt at the 
Beginning : In this Caſe our Leffors it ſeems 
„ 7 1 | thought 
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26 Reaſons for altering the Method 
thought to preſerve ſome ſort of an Equality 
berween them and their Tenants by contenting 
themſelves with ſuch Fines as they could agree 
upon, when an Increaſe of Rent was due, and 
raiſing thoſe Fines as the Prices of things grew 
higher. Bur then they much wonder, that the 
Leſſees ſhould look upon themſelves as the Party 
griev'd by this Method, confidering how much 
it hath curn'd to their advantage; fince whatever 
they the Leſſors have gain'd upon them by rai- 
ſing the Fines, they have loſt with a great deal 
more in the Rents, which, as to their true Va- 
lue, have fall'n in a far greater Proportion; ſo 
that, whilſt this Method is follow'd, they are 
never like to be upon equal Terms, as you'll ea- 
fily perceive from the Account, as it ſtood be- 
tween them about ninety or a hundred years ago, 
and was offered to the Conſideration of the then 
Houſe of Commons upon the following Occa- 
ſion. 
When the Bill call'd Root and Branch was 
firſt brought into that Houſe in 1641, two emi- 
nent Divines were admitted to argue againſt it in 
behalf of the Church, which they did ſo effectu- 
ally, that it was thrown out for that time, and 
not reſum'd till ſome time after the Sticklers for 


it had broke out into actual Rebellion. Dr. Hac- 


ket one of thoſe Divines, then a Prebendary of 
Weſtminſter, afterwards Biſhop of Lichfield and 
Coventry, remonſtrating among other things, 
that © F all the Lands, of all Cathedral and Col- 
« legrate Churches were caſt up into one total Sum 
: « gf 


.of Church and College Leaſes. 
« af 4 reaſonable and fair Pennyworth, al 
« tothe Deans and Chapters what they Wray 
« not only in Rents but in Fines, the Tenants in 
« clear gain, did enjoy fix Parts in ſeven at the 
« leaſt.” Whether this was exactly the Caſe at 
chat Time, and how far it hath been alter'd ſince, 
you'll be better inform'd by thoſe who have grea- 
ter knowledge and experience in Matters of this 
ſort than I can pretend to. 

HFitherto Sir! I have been laying before you 
cheir Complaints who are perſonally concerned 
in this Cauſe. But there are Grievances both 
great and many, and of a more extenſive nature, 
which, ſhould thoſe Gentlemen be wholly ſilent, 
would call for a ſpeedy Redreſs, as being the 
moſt proper for our Repreſentatives in Parlia- 
ment toanimadvert upon. I mean thoſe which the 
whole Nation ſuffers by ſo great a Diminution 
of the public Patrimony, of which the Endow- 
ments of Churches and Colleges may be juſtly 
reckon'd a moiſt valuable Part. For thoſe En- 
dowments were not defign'd for their Uſe only, 
or chiefly, whoſe Lot it thould be to poſſeſs them, 
but for the general Good of the Kingdom, or 
rather of Mankind. However ſhould they be 
conſider'd no otherwiſe than as beneficial to 
thoſe who are or ſhall be hereafter legally qua- 
lify'd to enjoy them, the Appropriation, if I 
may ſo ſpeak, of ſo very large a ſhare as is alrea- 
dy got 1nto their Hands, who pretend to no ſuch 
Qualification, muſt be look'd upon as a Natio- 
nal Grievance, it being in effect an Incloſure of 

| that, 
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28 Reaſons for altering the Method 

that, to which all have a common Right. There 
are perhaps few, if any, Families in the King- 
dom, that have not ſome temporal Intereſt in 
the preſervation of thoſe Endowments, ſcarce a 
Perſon of Diſtinction without a Son, a Brother, 

4 Kinſman or Friend, who actually enjoys, or 
reaſonably expects ſome ſpecial Benefit from them 
either in the Church, or in the Univerſity or 
both. Bur as they ſerve to the Advancement of 
Learning, and by that means to the Propagation 
of Religion, the Price of them is ineſtimable, in 
regard even to this Life, and the Benefit univer- 
ſal; and it may be truly ſaid, that upon the Pre- 
ſervation of theſe depends that of every Mans E- 
ſtate in particular; for whereſoever Irreligion pre- 
vails, a general Corruption neceſfarily enſues, 
Civil Government diſſolves of Courſe, giving way 
either to Anarchy and Confuſion, or to the moſt 
ſavage Tyranny, in which Caſes who can be ſe- 
cure of any thing he now calls his own ? 

The Univerſities, as hath been obſerv'd alrea- 
dy, have ſufter'd the leaſt in this common Cala- 
mity; yet they have in a great Meaſure been 
diſabled from rendring that ſervice to the Public, 
which, were their Revenews entire, might be 
expected from them. There are doubtleſs ſtill, 
and 'tis hop'd ever will be found in thoſe cele- 
brated Bodies, Men conſummate in all the moſt 
neceſſary and uſeful Parts of Learning. But it 
cannot be expected that the Number of thoſe, 
who are thus qualify'd ro ſerve their Country, 
Mould continue the ſame, when the neceſſary 


Helps 


/ 


Helps and Encouragements provided for them 


of Church and College Leaſes. 29 


by the Founders and Benefactors ſhall fail, as 
fail'd they have to a very great Degree already, 
and will to a greater, untill order be taken for 
the better Management of their Revenues. I 


could name a College, than which perhaps, 
there is not one of the ſort more richly endow'd 


in all Chriſtendom, which at the Foundation 
was provided with a Maintenance for many Fel- 
lows, and more Scholars of ſeveral Denomina- 
tions, For that of Chaplains, Clerks, Choriſ- 
ters, Almſmen &c. in very conſiderable Numbers; 
and with allowances for the Wages of Officers 
and Servants, for Repairs and other incident Char- 
ges. Which College inſtead of affording a com- 
petent Maintenance to all its Members, does not 
at this Day ſubſiſt above a third Part of them. 
It's true indeed, that generally ſpeaking they all 
receive the nominal Sums aflign'd them in the 
Statutes, which in effect is no more than a ſixth, 
or a fifth at moſt, of what the Founders intend- 
ed they ſhould have, when they ſettled upon the 
College an Eſtate which would fully anſwer that 
Intent. 
upon the Place, which few are but during the 
time requiſite for the taking their Degrees, have, 


by virtue of the Corn Act, a ſmall Encreaſe of 


Commons, but ſo very ſmall, that it Coſts their 


Friends more for their Diet there, than they 


could board for in other Places, inſomuch that a 
Scholarſhip is a Charge rather than a Relief to 


the poorer ſort of Students, and is ſeldom ac- 


cepted 


The Scholars indeed, who are reſident 
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cepted of by ſuch, but as it renders them capable 


of being choſen Fellows. 


The Fellowſhips of this are ſtill reckon'd bet- 
ter than thoſe of moſt Colleges in either Univer- 
firy, however they are far from anſwering the 
general Deſign of ſuch Foundations; whence 
you will gather that there are not many chat come 
up to it. This deſign could be no other, than 
that Perſons found capable of improving them- 
ſelves in the learned Profeſſions, might have the 
Neceſſaries and Conveniencies of Life provided 
for them, to the End that having nothing elſe to 
mind, they might give themſelves up wholly to 
their Studies, and make the beſt uſe of thoſe ma- 
ny Advantages which the Univerſities afford to 
ſuch as are thus employ'd. But they who are 
choſen Follows of the ſaid College, commonly 
quit the place upon their Election, as unable to 


live there, the Profits of their F ellowſhips ſerv- 


ing only as an additional ſupply to what they can 
make of ſuch Employments as they happen to 
get in the World, which are often very different 
from thoſe that Fellows of Colleges are bred to, 
as you'll eafily believe, when told, that ſome 
have taken Service in the Army, holding their 
Commiſſions and their Fellowſhips at the ſame 
Time. 

I deny not, that other Miſmanagements, be- 
ſides that of Letting Leaſes in the uſual Method, 
may have concurr d in reducing the College I've 
been ſpeaking of into its preſent State; but 
thoſe other Miſmanagements, great as they are 


may 
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ſaid to be, could never have had that Effect upon 
a College ſo richly endow'd as that was, had 
not its Revenues been gradually diminiſh'd, like 
thoſe of other Colleges by one and the ſame Me- 
thod: For in this reſpe& the Caſe of all ſuch 
Foundations is much the ſame, the Leflees bein 
by this time poſfſeſs'd of what we may call the 
Bulk of their Eſtates, applying the Produce of 
them to their own Uſes, which the Donors de- 
ſign d for the Education of Youth, and their en- 
couragement in Virtue and Learning: For the 
want of which many a noble Genius hath been, 
and is continually loſt to the Public, which, if 
duly cultivated, might be capable of doing great 
Honour to our Country, and Service of the high- 
eſt Importance to Mankind. 

If things go thus ill with the Univerſities, it 
is far worſe, you may be ſure, with Cathe- 
dral and Collegiate Churches, which having no 
Benefit from the Corn Act, the whole of their 
Rents hath been liable to a continual Decreaſe for 
near two hundred Years, Here I beg leave to 
enlarge a little upon the Caſe of theſe Foundati- 
ons, which ſome are apt to look upon as uſeleſs 
to the Public, conſidering what they are at pre- 
ſent, and not what they have been or may be 
hereafter, whenſoever the Legiſlature ſhall put 
a ſtop to the Abule ſo generally complain'd of. 
The chief End, for which Cathedral Churches 
were inſtituted, was that the Biſhop of every 
Dioceſe might be conſtantly aſſiſted, by a conſi- 
derable part of his Clergy as his ſtanding Coun- 


cil, 
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cil, or Senate of the Dioceſe, without whoſe 
Advice and Concurrence he might do nothing of 
Moment in the Government of his Flock, the 
exerciſe of his Juriſdiction, or the management of 


Affairs relating to the Church, whether Spiri- 


tual or Temporal, that Biſhops always have, 
or ought to have acted in Concert with ſuch 
Councils. The moſt learned Biſhop Sillingſleet, 
among many others, proves from the moſt an- 
cient Fathers of the Church, as he does from ſe- 
veral eminent Canoniſts, that Deans and Chap- 
ters are in effect ſuch Councils, and were ap- 
pointed ſo to be; and not content with theſe 


Authorities, he thought it material to add, That 


by our Common Law it is ſaid, that the Dean 
and Chapter were appointed as a Council to the“ 
Biſhop, with whom he is to Conſult in Caſes of 
Difficulty; to which purpoſe every Biſhop habet 
Cathedram ; and who are to conſent to every 
Grant &c. for which he quotes Co. 3. Rep. Dean 
and Ch. of Norwich. Antiq. of Lond. p. 568. 

In theſe, and in Collegiate Churches, Proviſi- 


on is made for the daily Worſhip of God, to be 


rform'd there with ſo much greater ſolemnity 
than the ordinary Houſes of Prayer will admit 
of, that according to the now mention'd Prelate, 
Pariſh Churches as well for that as for other Rea- 
ſon are to Cathedrals, but as Synagogues were to 
the Temple at Feruſalem, being built, as he ſays, 


for their Conveniency who could not attend the 


ſolemn Worſhip of God in the Temple. So it 
was, continues He, in the Chriſtian Church 
every 


of Church and College Leaſes. 33 
every Cathedral in its firſt Inſtitution was the 
Temple to the whole Dioceſe, where the Worſhip 
was to be ferform'd in the moſt decent, conſtant 
and ſolemn Manner; for which End it was neceſ= 
ſary to have ſuch a Number of Eccleſiaſtical Per- 
ſons there attending, as might ſtill be ready to do 
all the Offices which did belong to the Chriſtian 
Church, ſuch as conſtant Prayers and Hymns and 
Preaching, and celebration of Sacraments which 
were to be kept up in ſuch a Church, as the daily 
Sacrifice was in the Temple, &c. Concluding that 
upon this Ground, the inſtitution of Cathedral 
Churches among Chriſtians was a very pious and 
reaſonable thing. . 

Theſe Foundations have been highly uſeful 
upon another account, namely, that they were 
Places of Retirement for learned Men, who had 
there both means and Leaſure to employ their 
Pens in the Service of Religion; and twas for- 
merly obſerv'd, that our moſt celebrated Writers 
were ſuch as reſided either there or in the Uni- 
verſities. | TEE 

Nor ought it to be forgotten, that thoſe Reli- 
rious Communities afforded great Relief to their 
neighbouring Poor: For beſides what was daily 
given in Alms, or allow'd out of the common 
Stock for Hospitality, great Numbers of decay'd 
and impotent Perſons had a ſufficient Maintat- 
nance aſſign'd them by the local Statutes. 

When King Henry VIII. had deſtroyed the 
Monaſteries throughout England, it was much 


lamented both at the Time, and afterwards that 
| ho {ome 
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{ome of thoſe pious Foundations were not re- 
ſerv'd for the public Good of the Nation. Lord 
Herbert tells that Biſhop Latimer was for having 
two or three left in every Shire for pious Uſes : 
and, which is more remarkable, that divers of the 
Viſitors themſelves, thoſe cruel Inſtruments of 
their Ruin, Petition'd that ſome might be ſpar'd, 
ce both for the Vertue of the Perſons in them, 
te and the Benefit of the Country, the Poor re- 
te ceiving thence Relief and the richer ſort good 
Education for their Children.“ p. 504. Af- 
terwards, when he had given an Account of the 
general Suppreſſion, that noble Hiſtorian adds; 
All which being by ſome openly call d Rapine and 
Sacriledge, I will no way excuſe ; tho I may ſay 
truly, that notwithſtanding fo many Religious 
Houſes deſtroy d, there are yet in every kind (the 
ſuppreſt Abbies and Chantries only excepted) left 
ftanding ſo many, as give no little Increaſe to 
Learning, ſplendor to Religion and Teſtimony of 
| Charity to the Poor; that although I cannot but 


pity the ruin of ſo many pious Foundations, as af- 


fording a ſingular Conveniency to thoſe who de- 
fired to retire to a holy, private and contemplative 
Life, when abuſes were taken away; yet I have 
thought fit to mention theſe particulars, that it 
may appear to foreign Nations we are not deſtitute 
of many Monuments of Devotion 506. 

His Lordſhip, when he wrote this, had doubt- 
Teſs his Eye upon thoſe pious Foundations I've 
been ſpeaking of, and had the ſaid Monuments 
of Devotion continued but in the State wherein 


they 
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they were left even by K. Hen. VIII. they might 
in ſome meaſure have ſtil] anſwer'd the purpoſes 
mention'd by his Lordſhip. The State in which that 
Prince left them, may be gather'd from an Eſti- 
mate of their Revenues made in the 26 of his Reign, 
Anno 1535, as it is enter'd into his Books, com- 
par'd with that of Parochial Benefices made and 
enter'd at the ſame time. Of theſe latter Recories 
may bereckon'd at a middle Rate to yield above fix 
times more than they are there valued ar, ſome 
its, true, come ſhort of that Proportion, but there 
are many more, if I miſtake nor, that exceed it. 
Not that the ſame Quantity of Glebe or Tithes is 
really worth more now than it was at that time; 
but one Pound was then to all Intents and Pur- 

oſes worth about as muchas ſix are at-preſent. 
So that had the ſeveral Members of Cathedral and 
Collegiate Churches, been under the ſame Re- 
ſtraints in Leafing out their Prebends, as the Pa- 
rochial Clergy are in reſpect to their Livings (as 
why they ſhould not, is not very clear from any 
Law or Statute now in Being.) they had been alike 
enabled to attend their reſpective Duties, accor- 
ding to the deſign of their Inſtitution, But as 
the Caſe ſtands, they who ſhould compoſe the 
Senate of each Dioceſe, and be aſſiſtant to the 
Biſhop in his ordinary Functions, live many of 
them ſcatter d up and down in divers remote 
Parts of the Dioceſe, or of the Kingdom, rather, 
being no where greater Strangers than in the 
Place appointed for the Reſidence of their Pre- 
deceſſors. The Cloſe they hv'd in retir'd from 
C-2 the 
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the World, is now taken up by Inhabitants who, 
were thoſe Foundations, what they have been, 


and were defign'd to be, would ſeldom gain Ad- 


mittance within the Gates. In one of our Me- 
tropolitan Churches, the Members whereof ſeem 
to be better provided for than thoſe of moſt other 


Cathedrals, The Reſidentaries, ſo call'd, are, 
as we are told by a late Writer of great Credit, 


forc'd to hire Lodgings when they come to re- 


fide, the Prebendal Houſes being all in the Hands 


of Leflees: The Owners as it ſeems, having little 
Occaſion for them, ſince their Poſſeſſions, which 
ſhould enable thera to keep Houſe and uſe Hoſ- 
pitality, have been long ſince diſpos'd of in the 
{ame Manner. Mean while the Epiſcopal Juriſ— 
diction and Diſcipline of the Church are commit- 


ted to Perſons of another ſort, and manag'd by 


them in ſuch a manner as the World is not now 
to learn. Divine Service is become, as it were the 
peculiar Buſineſs of Vicars Choral, and Lay Clerks; 
but many ſeem perſuaded that it might be per- 
form'd with greater Solemnity and Decency than 
it commonly is by ſuch Perſons. The poor 
Almſmen are paid their Scipends in the fame No- 
minal Sums that were aflign'd them in the time 
of K. Hen. VIII. or before; the very Fabrics of 
thoſe venerable Domes, which were formerly ſo 
great an Ornament to the Nation, are now ſaid 
to moulder away and threaten Ruin; the Porti- 
on ſet a part out of the common Stock to repair 
and beautify them, which is, or ought to be, a 
Fourth or a Fifth at leaſt if occaſion ſo requir'd 
4:1 being 
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being now found inſufficient to keep them ſtand. 
ing. 1 8 | 
A to the Proportion now mentioned 
the Revenues of Biſnopricks ought to be ſix times 
at leaſt as much as they are rated in the King's 
Books; ſo that whereſoever thoſe Revenues are 
no more than doubled, two thirds of them are 
clear Gain to the Leſſees, and loſt to the Public. 
For we muſt ſuppoſe that ſo large a ſhare of 
the Churches Patrimony, were it not thus inter- 
verted, would be duly expended in Works of 
Piety, Beneficence, Hoſpitality and Charity; it 
being for theſe, and no other Uſes that the ſa- 
cred Treaſure, hath in all Ages been truſted to 
the Biſhop's Adminiſtration in every Dioceſe. 
And that it hath in a great Meaſure been 
ſo expended even in the corrupt times of Po- 
pery, many laſting Monuments make evident at 
this Day, namely the Cathedrals and other 
Churches built and rebuilt by Biſhops, with the 
Colleges, Schools and Hoſpitals, founded and en- 
dowed by them. Nor could even the great Depre- 
dations that have been made upon the Churches 
Patrimony, utterly diſable our Proteſtant Biſhops 
from imitating their Predeceſſors in this Reſpect. 
The great Sums that were employ'd in public 
Bene fact ions, and private Charity in K. Charles 
the 2d's Reign, by Archbiſhop Sheldon, Biſhop 
Coſens, Warner, Hacket, Wood, &c. ſhew, that, 
had our Modern Prelates the ſame Means 1n their 
Hands, they would not have been outdone in 
Works of this kind by the Wickbams, Chicheleys 
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and Wai nfetes of former Ages. It has been long 
fince oblerv'd, that the Poor have multiplied: in 
all-parts of the Realm, as the Revenues of the 
Church have diminiſhed, and that before the 
Reign of K. Hen. VIII. there was no Occafion 
for thoſe Poor Rates, which are now become a 
moſt grievous Burthen to almoſt every Pariſh in 
England. But poilibly that Diminution may not 
be the only Cauſe why the lower ſort of People 
ſhould be ſo greatly impoveriſh'd, as they are at 
this Day, conſidering how vaſtly our foreign 
Trade hath encrcas'd during the ſame Period of 
time. However if it be not the only, it is cer- 
tainly one of the Principal Cauſes of ſo great a 
For, if more of the Land had been 
ſtill poſſeſs d by Churchmen, more of its Produce 
had been kept at home, to feed and cloath the 
Hungry and the Naked of our own Country, to 
which the Returns made from foreign Parts con- 
tribute but little if any thing at all. So that what- 
ſoever tends to leſſen the Eccleſiaſtical Revenues, 
as the Method now under Contideration apparent- 
ly does, may, for that among many other Rea 
ſons, be juſtly reputed a general Grievance of the 
Nation. e 
1 come now to your third and laſt Enquiry, 


which you chiefly infiſt upon, namely, What 


Remedy have the Laws of this or of any other 


Nation provided againſt theſe and the like Incon- 


veniencies ? 


In anſwer to which, I ſhall lay before you the 


Proviſion made for that Purpoſe, by 
1, The Statutes of this Realm now in force. 
1. . | = , The 
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2, The Civil and Canon Law. 

3, Particular Conſtitutions made here in 
England and elſewhere for the ſame Purpoſe. 
and under this Head I ſhall offer to your Conſi- 
deration certain Acts of Parliament and Judicial 
Proceedings, which, tho' they do not directly 
concern the matter in hand, may yet ſerve for 
Precedents, as being grounded upon Reaſons 
which will hold good in this as well as in any 
other Caſe. 5 FEED 

The Statutes of the Realm which relate to 
to this Matter, and are now in force, are the 32 


Hen. VIII. ch. 28. with three of Queen Eliza- 


beth, one made in the firſt Year of her Reign ch. 
19. another in the 13th ch. 10. a Third in the 
18th. ch. 11. I paſs by ch. 6. of the ſame Year, 
commonly call'd the Corn Act, as ſpoken to al- 
ready, and ſome others of which there will be no 
Occaſion to take Notice. 
The firſt of theſe is commonly call'd the En- 
abling Act; thoſe that follow the Reſtraining. 
It cannot be deny'd but the Enabling Act gives 
a Power to ſeveral of the Clergy, which, when 
that Act was made, might well be looked upon as 
exorbitant, as it would be ſtill in any other Part 
of Chriſtendom. Before it a Biſhop or an Arch- 
biſhop could not regularly Leaſe out any part or 
parcel of his Demeans for the Term of 10 Years 
but in Caſes of Neceſſity, or for the Apparent 
Advantage (not of himſef or Family but) of his 
Church; nor in thoſe Caſes neither without the 
expreſs Conſent of his Chapter, or if he had no 
| Chapter, 


aſſign d to each of them in particular; or they 
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Chapter, that of his Clergy ſignify'd by their Sub- 
ſcription, after his having convinc'd them of that 
Neceflity or Advantage; nor after all without 
Leave firſt had from the Pope : But he may now 
in purſuance of the ſaid Act, make Leaſes not 
for ten Years only, but for twenty-one, nay for 
forty or fifty, in caſe three Lives ſhall laſt fo 
long, as they often do and longer, and that with- 
out any Cauſe ſhewn, and without the Approba- 
tion, Conſent or Privity of any third Perſon. 
But then had all been reſtrain'd from uſing 

this Power but ſuch as are within the Act; and 


had theſe been confn'd to the Limitations it con- 


tains, and which the ſubſequent Statutes were 
made to enforce ; a great Part of the Miſchief 
complain'd of might have been prevented, and 
it may perhaps by the ſame means be remedied 
at this Day. 

This Act gives the Power aforeſaid to no other 
Eccleſiaſtics than ſuch as are ſeiz'd in Fee Simple 
of Manors, Lands or Tenements in the Righr 


of their Churches. Now the Fee Simple or ab- 


ſolute Property of Revenues belonging to any 
Church, whether Epiſcopal, Collegiate or Paro- 
chial is in the Church itſelf, and they are ſeiz d 


of the ſame in the Churches Right, whom the 


Laws Eccleſiaſtical and Temporal have entruſted 
with the free Adminiſtration of thoſe Revenues: 
Theſe are either ſingle Perſons, as Biſhops, Deans 
and ſome Archdeacons, on account of ſuch ſepe- 
rate Portions of the Churches Poſſeſſions as are 


arc 


of Church and College Leaſes. 41 

are whole Communities of Perſons united in Bo- 
dies Politic and acting by common Conſent. 
To theſe ſome of the Learned in our common 
Law have made a very large Addition under the 
Title of Sole Corporations, a Title which muſt 
ſound very oddly in the Ears of thoſe who are 
not uſed to it, as importing Bodies that have 
each of them but one Member, Societies or Com- 
panies conſiſting of ſingle Perſons! Ir ſeems to 
be of a modern Invention; for I cannot find any 
mention made of it in any old Statute or Provin- 
cial Conſtitution of this Realm; nor can I learn 
upon Enquiry that it was known to the ancient 
Sages of the Common Law: As for the Civili- 
ans, they all hold that a Plurality of Members is 
_ eſſential to a Body Politic as well as to a Natural, 
and muſt therefore look upon a Sole-Corpora- 
tion, as a Contradiction in Terms. 

However we find in the Modern Law Books 
this Title promiſcuouſly confer'd on all Clergy- 
men poſſeſs d of Benefices with or without Cure; 
and all of them, Parſons and Vicars excepted, 
brought within the Enabling ACt in Quality of 
Corporations Sole; and tis now given out as the 
prevailing Doctrine! in Weſtminſter-Hall, that not 
only Biſhops, Deans and Archdeacons but Pre- 
bendaries, Precentors, Chancellors and Treaſur- 
ors of Cathedral and Collegiate Churches are en- 
abled by this Act, each Man for himſelf, to grant 
Leaſes of one and twenty Years or three Lives, 
which his Succeſſors muſt abide by, tho' made 


without Leave, had or ask'd of Biſhop, Dean or 
| Chapter. 
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Chapter, and according to this Doctrine Judg- 
ment hath been given in many Caſes, But the 
Reporters of thoſe Caſes leave us to ſeek for the 
Reaſons on which ſuch Judgments were ground- 
ed, thoſe alleg'd by them being neither ſatisfacto- 
ry in themſelves nor conſiſtent with each other. 
It was long after the making of this Statute 
before any body could imagine that Prebendaries 
were concern'd in it: None ſurely thought ſo, 
whilſt it was yet freſh in Memory, and the In- 
tention of thoſe that made it beſt known. Dyer 
f. 61. pt. 30. reports, that in Eaffer Term 38 H. 
VIII. it was doubted whether a Leaſe for Years 
made by a Prebendary, tho' confirm'd by the 
Dean and Chapter, could Bind the Succeſſor 
without the Biſhop's Content; and many were 
of Opinion it could not, for which he gives this 
Reaſon; That the Biſhop is both Patron and Or- 
dinary of every Prebend ; bur he fays not a Word 
of the Statute before us, apparently becauſe nei- 
ther He nor his Contemporaries thought that it 


made any thing to the Point in hand, Had they 


believ'd Prebendaries to be compris'd in it, the 
Doubt had ſoon vaniſh'd, or been never made; 
for it would then have been a clear Caſe that the 
Leaſe was good without the Conſent or Confir- 
mation of either Biſhop or Chapter. 

The firſt time I find this Matter brought into 

neſtion, was in Trin 21 Eliz. when it was 
mov'd, ſaith the Reporter, 4. Leonard 51. F a 
Leaſe made by a Prebendary were within the 32 
Hen. VIII. ch. 28. Becauſe that Statute ſpeaks 


of 


. 
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of Men ſeiz'd in the Right of their Churches, and 
a Prebendary is ſeiꝝ 47% in the Right of his Prebend 
and not in the Right of the Church. But it was 
the Opinion of the whole Court, that be is within 
the Equity of the Statute. So that the whole 
Court was, it ſeems, of Opinion that a Preben- 
dary is not within che Words of the Statute, for 
by the Equity of a Statute our Common Law- 
yers underſtand, not the Mitigation of its Ri- 
gour, but the Extenſion of it to like Caſes, which 
being out of the Letter, as Sir Edward Coke ſpeaks 
1/t, Inſt. 246, are within the ſame or alike Reaſon. 
And ſuch Extenſion in Materia Favorabili is ge- 
nerally allow'd of and prefum'd to agree with the 
Lawmaker's Intention; as when it is conducive 
to ſome good End without prejudice to particu- 
lar Perſons: But it is Materia odigſa when a Sta- 
tute, like that before us, breaks in upon com- 
mon Right, and puts a Hardſhip upon thoſe thar 
are affected by it; and a great Hardſhip it is, to 
ſay no worſe, for Men to be kept out of their 
 Freeholds by the force of Agreements made with- 
out their Knowledge, by thoſe who had no Right 
in the ſame beyond their own Life time. Such 
Agreements tho' they might appear very reaſon- 
able when firſt made, muſt, conſidering the many 
Alterations that unavoidably happen in a long 
Courſe of Years, often prove grievous to thoſe 
that come after. Of this the Makers of the Sta- 
cure were not inſenſible, as appears by their ex- 
cepting the Parochial Clergy out of it, - which 
had they not done the Nd Desks and Pulpits 

of 
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of many Pariſh Churches might at this time have 
been as rarely fill'd as the Stalls are of ſome Ca- 
chedrals. It is not indeed to be imagin'd, that they 
intended or fore ſaw ſo great a Diminution of 
the Churches Patrimony as hath been occaſion'd 

by this Statute But that they were not without 
ſome Apprehenſions of the Miſchief that hath 
enſued, appears not only from the aforeſaid Ex- 
ception, but from the many Limitations which 
they have put upon it, which ſhew it to have 
been their Intention that this, like all other Sta- 
tutes of the Sort, ſhould be conſtrued ſtrictly and 
upon no Pretence of any parity of Reaſon be ex- 
tended beyond what the Words expreſs. 

Five Years afterwards in Mich. 36 Eliz. the 

ſame Queſtion was again mov'd upon a ſpecial 
Verdict in the Court of King's-Bench, namely, 
« Whether a Leaſe made by a Prebendary was 
« good by the Statute 32 Hen” VIII.? and it was 
then urged as before. Thar a Prebendary is not 

e ſeiz'd in jure Ecclehe ſed Præbendæ and the 


| fame Judgment was given, but the Reaſon aſ- 
| fign'd for it was not the ſame which ſhews that 
HEY the Court itſelf was not fatisfy'd with that before 
105 given. It was now ſaid, That the Leaſe was good 
1 becauſe Prebendaries are not excepted out of the 
. A, as Parſons and Vicars are, and that there- 
97 fore they are in the ſame Caſe with Biſhops.” 1 
1h Cro. 350. This was to ſuppoſe the thing in Quel- 
N tion, Namely that Prebendaries like Biſhops are 


i 1 ſeiz d of what they poſſeſs in Fee-fimple ; but 
5 till that ſhall appear, they are nat in the ſame 
1 * : Caſe, 
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Caſe, nor like Biſhops included within the Act, 
as Parſons and Vicars would be, were it not for 
the Exception, they as well as the Biſhops being 
ſeiz d of the Fee in right of their reſpective 
Churches, and till it ſhall be made appear thar 
Prebendaries hold what they poſſeſs, as ſuch, by 
the ſame Tenure, their not being excepted makes 
nothing to the Purpoſe, and does no more prove 
them, than it does the Judges themſelves to be 
within the Act. However, Popham as we 
are told by the Reporter, ſaid That it had been ſo 
adjudg'd for a Houſe juxta Pauls; and had been 
twice ſo adjudg'd in bis Experience ; and Fenner 
ſaid it had been ſo adjudg'd in the Caſe of a Trea- 
ſurer of a Church. And ſo it ſeems, the Sayings 
and the Experience of thoſe Gentlemen ſerv d 
for that Time inſtead of Law and Reaſon. 


Bur nothing ſaid or done in either of the Caſes 


now mentiond, or in thoſe alleg'd by Popham 
and Fenner, could in after times give ſatisfaction 
to either Bench or Barr. For the Queſtion was 
again mov'd in the Caſe of Eu/den and Denny, 
Fac. 18. viz. Whether a Pracentor of St. Pauls 
being. a Prebendary, was capable of making a 
Leaje that ſhould bind his Succeſſors?” The Court, 
we may be ſure, could they think him capable, 
would not ſtick to declare their Opinion, con- 
firm'd, as it was, by the many Precedents that 
were then before them, but it was left unreſolv'd 
whether capable or not, 1 Keble 571. And un- 
reſolv d it continu'd during the remainder of that 
and the whole following Keign ; for it is ſaid in 
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the Caſe of Biſco V. Dr. Holte, 15 Car. II. that 


it was then but lately ſettled. Keb, 76. 1 Levins, 
112. 
Upon what Occaſion it came then to be ſertled, 
appears not from any thing I can find in the Re- 
orts; but we may learn from what was ſaid in 


the laſt mention'd Caſe upon what Foundation 
the ſettlement was made. The Attorney Gene- 


ral (Sir Feffrey Palmer) in Evidence to a Jury 
> an 1 7 Doubt, hethe a Leaſe made by 
the Chancellor of a Church, without Confirmation 
of Dean and Chapter was within the 32 Henry 

VIII. and the whole Court was unanmous that it 


ſbould bind without Confirmation“; for which the 


Chief, if not the only, Reaſon was the Leſſors 
being a Prebendary, and as ſuch in (purſuance as 
it ſeems to the late Settlement) (e, of the Fee 
in right of 4 his Church within he Words of the Sta- 
Ful. 
It was ſaid indeed upon ths Occaſion, that the 
Chancellor was more than a Prebendary, being be- 
ſides a Dignitary. But this, tho' it might per- 
haps have ſome Weight with the Jury, does not 
appear to have been much inſiſted upon by the 
Court, as making nothing to the Point in Queſti- 
on, and being in cruth a great Miſtake; for the 


lOkancelior: of a Church, hath, as ſock; neither 


Juriſdiction nor Preheminence, nor conſequently 
any Dignity, being by his Office no better than 


| Regilter or Secretary to the Chapter, guz famu- 


latur Eccleſie, as was alledg'd by the Atrotaey. 


That whieh the Court laid the greateſt ſtreſs up- 
ON, 
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on, was, the: Chancellors having a Prebend for 
his Wages, and in quality of Prebendary they 
declar'd him to be ſeiz'd in Fee as is aforeſaid and 
ſo to be within the very Words of the Statute. 
But they did not declare how it came to be diſ- 
cover'd at laſt, that Prebendaries have ſuch an 
Eſtate in their reſpective Poſſeſſions; nor would 
they ſuſſer that matter to be enquir'd into; 
for when the Attorney General mov'd for 
a ſpecial Verdict, in order, I ſuppoſe, to a full 
and free diſcuffion of the Point, they flatly re- 
fus'd him, ſaying they would not have it made a 
Doubt. Hyde indeed ſeemd to offer at ſome Rea- 
ſon for this Refuſal, by repreſenting the great 
Inconvenience like to enſue, ſhould they give 
way to Mr. Attorney's Motion: Hereby, ſaith 
he, all the Cathedral Poſſeſſions will be ſhaken, in- 
timating, as I take it, that ſhould this matter 
once come to be nicely canvaſs'd, they who hold 
Lands, Tenements, &c. of Biſhops, Deans, or 
Chapters, would all of them run the hazard of 
being diſpoſleſs'd of their Eſtates. But this was 
what neither he nor any other Lawyer could be- 
lieve, if meant of ſuch Eſtates as are held on 
ſuch Terms, and with ſuch Limitations as the 
Enabling Act requires; the Poſſeſſion whereof is 
no leſs ſecure to the Tenants than of thoſe that 
are held by the beſt and cleareſt Titles; if that 
were his meaning, it could be deſign'd only to 
awuſe a Jury. If his meaning was, that ſhould 
this matter come to be freely argued, it might 
occaſion the diſcovery of many Cathedral Poffeſ- 
ſions, 
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fions, as he call'd them, that were no more war- 
ranted by the ſaid Statute, nor held by any better 
Title than that which was then in Queſtion; the 
Thing might be very true: but it would be a 
very unfair way of arguing to inferr from thence 


that the Plaintiff in this Caſe ought to be deny'd 


a further Hearing. It would in effect be much 
the ſame as to ſay, that ſhould this Man be ſuf- 
fered to make good his Pretenſions, many others, 
who are in the ſame or a like Caſe will be for 
putting in their Claims to the great trouble of the 
Court and of all thoſe who had no better Right 
to what they poſſeſs than the Defendant. ſuch a 
Procedure can never be approv'd of in England, 
where Juſtice is freely adminiſter'd to all Perſons 
alike without Prejudice and without Partiality ; 
for it would be to give our Judges a Liberty like 
that which a certain Pope took to himſelf, when 
he reſolved to determine a Cauſe of great Mo- 
ment per viam expedientiæ. if it ſhould not be 
for his purpoſe to do it per viam Fuſtitie: In 
fine, if Judge Hyde and his Brethren really be- 
lieved that any Cathedral Poſſeſſions would be 
ſhaken upon a further Diſcuſſion of the Point in 


queſtion, they could not but think ſo of that 


which was in diſpute before them ; which if they 
did, they muſt themſelves be in doubt, at leaſt, 
and not fo well aflur'd as they would have others 
to be, that this Caſe comes within the Words of 


the Statute. 
But let that be as it will, their Authority can 


never be thought ſo great nor their Judgment ſo 


deciſive, 
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deciſive, but it may ſtill be worth the While to 
conſider, what might have been offer'd on the 
other fide, had Mr. Attorneys Motion been ad- 
| mitted. 
They whom the Laws have entruſted with th 
free Adminiſtration of the Church Revenues, are, 
as was before obſerv'd, either ſingle Perſons, or 
Bodys Politic : So that the Queſtion before us is 
in effect, whether Prebendaries are to be rankt 
among thoſe of the former Sort, or to be conſi- 
der'd only as Members of their reſpective Corpo- 
rations: For, if the firſt be admitted, there can 
be no doubt of their being ſeiz'd in Fee in right 
of their Churches, or as Lyndwood expreſſes it, 
nomine proprio et ipſius Ecclejie ; if the latter be 
granted, it is, as I conceive, a clear Caſe on the 
other ſide, that not the Prebendary, but the 
Chapter to which he is ſubject, or whereof he is 
a Member, is ſeiz d as aforeſaid. 
Nov among thoſe ſingle Perſons, whom the 
Laws Eccleſiaſtical or Temporal have entruſted 
with the ſaid Adminiſtration, we no where 
find Prebendaries mention'd either before or ſince 
the Enabling Act. And there can be no Reaſon 
aflign'd why they ſhould be omitted on certain 
Occaſions, in caſe they were allowed to be of 
that Number. They are no where named in our 
Provincial Conſtitutions, where theſe preſcribe 
the Rules to be obſerv'd by ſuch Perſons in their 
Adminiſtration: Among the Decrees made in 
the Council of Oxford under Archbiſhop Langton, 
one is, Ut nullus Abbas nec Prior; nullus om- 
| WF ning 
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nino Archidiaconus vel Decanus, nec alii habentes 
Perſonatum ſeu Dignitatem; ſed nec Clericus in- 
ferior poſſeſſiones ſeu reditus dignitatis ſeu Eccle- 
fie fibi commiſſe — vendere, impignorare, infeu- 
dare de novo, aut quolibet modo altenare preſu- 
mat, niſi forma Canons obſervata: At the End 
is added, idem Pralati majores ob ſervent. Here 
they are all reckoned up who could in any wiſe 
diſpoſe of the Church Revenues by their own 
fingle Authority ; but Prebendaries have no place 
among them, if any, it muſt be among the Per- 
ſonatum ſeu Dignitatem habentes, but they have 
neither the one nor the other and are elſewhere 
diſtinguiſh'd from ſuch as have either, as in 
C. Ejurtentes de conceſs. Præb. where we have 
Dignitates, Perſonatus, Officia vel Prebendas, the 
two former, as Lyndwood obſerves, upon the 
Place, imply perpetual Juriſdiction; but a Pre- 
bend is a ſimple Benefice, fo call'd on account of 
its being without Juriſdiction, as well as with- 
out Cure. But tho' a Prebendary, as ſuch, be 
no Dignitary, he is always rankt by the Cano- 
niſts as next in order to thoſe that a c, and be- 
fore Rectors and Vicars, who are na med by Lynd- 
word as included in thoſe Wor ds, Sed nec Cleri- 
us inferior. 

In another Decree of the ſame Council are the 
following Words; Statuimus ut Hecleſæ certis 
Per ſonis deputate g nulli dentur ad firmam niſi juſia 
cauſa ſubfuerit, et a ſus Fpijcopo approbata c. 
which I take notice of in this Place only on ac- 


count of 2 Note upon Certis Perſouis, 
Which 
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which he thus explains, ut ſunt Rectores et Vi- 
cari qui certam adi niſtationem in Eccleſiis ha- 


bent, non in communi ſed nomine proprio et ipſius 


Fecleſs @ : ſncertas vero 'perſfonas inteliigere potes, 
quando adminijiratio bonorum Eccleſia concerntt 


Corpus aliquod vel Communitatem, ut puta Capi- 


Fulum, Conventium vel Collegium. 
Here are all but Dignitaries, who in Lynd- 


woods time were ſeiz'd & i in Fee of what they held 


in right of their reſpective Churches, both ſingle _ 


Perſons and Bodys Cor porate ; had Prebendaries 
been number d among the former, they would 
have been particularly ſpecify” d, and that in the 


firſt place by fo accurate a Lay Jer as Lyndwood 


was. Thus ſtoud the Caſe before the Enabling Act. 
Nor did that Act make any Alteration in this 


reſpe& ; for tho' it greatly enlarg'd the Power of 
thoſe whom it found ſeiz'd of the Fee, yet did it 


not veſt the ſame in any who had it not before. 
After the Enabling Act comes the 13 £172. c. 
10. which as to this matter may ſerve as an au- 
thentic Comment upon it, according to the Rule 
receiv'd among the La awyers, which is that Sta- 
tutes concerning Leaſes made by Eccleſiaſtics give 
Light to each other, and ought therefore to be 
conſtrued together; This {; peaks of Leaſes made 
by the Maſter and Fellows of a College, by the 
Dean and Chapter of a Cathedral, or Col legiate 
Church, the Guardian of an Hoſpital, a Parſon 
or a Vicar, but ſays not a Word of any that are 
faiſible by Prebendaries, Chanceliors, Precentors, 


Sc. whence I ſuppole, it may fairly be preſum 4 
D 2 that 
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that the Law knew of none they could make by 
their own Authority, or by any other than that 


of the Deans and Chapters. Had the Caſe been 


otherwiſe, there was the ſame Reaſon for menti- 


oning them in particular as any of the reſt. 


In effect, I can find nothing in the Statutes or 
in the Eccleſiaſtical Conſtitutions of this Realm, 
that makes any difference in this reſpect between 
the Members of Cathedral Churches, and thoſe 
of other Collegiate Bodies, Anciently they lived 
together in Communities as the Religious did, 
and as Fellows of Colleges do upon one common 


Stock, and at one and the fame Table. The regu- 


lar Canons, that were poſſeſs d of Cathedral Chur- 
ches, continu'd ſo to live till the time of their Diſ- 
ſolution, as did their Succeſſors upon new Foun- 
dations at Canterbury, Wincheſter, Worceſter, Ely, 


&c. long after the Enabling Act; ſo that there 


can be no Doubt as to theſe, but the whole Cor- 
porations, and not the Particular Canons or Pre- 
bendaries are 1eiz'd in the Right of their Churches. 
'The ſecular Canons, its true, had for ſome Cen- 
turies of Years before divided among themſelves 
the greateſt Part of their Poſſeſſions, allotting 
to every Man his diſtinct ſhare to be manag'd by 
himſelf as he ſhould be directed by the Chapter; 
by which means each Prebendary became his 


oven Receiver, who before had his Allowance 


out of the common Treaſury, into which the 
Rents or the Annual Produce of the Lands had 


been paid. Yer could he not then be ſaid to 


poſſeſs what was thus allotted, him, proprio no- 
mine, et ipſius Eccleſiæ, for the Chapters did not 
. | : diveſt 
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diveſt themſelves of the Fee, or part with the 
Right they had to diſpoſe of thoſe ſeparate ſhares 
or Prebends as ſhould be moſt for the Churches 
Benefit. They encreas'd or leſſen d the Number, 
as the Revenues were improv'd or decay'd; they 
united or otherwiſe augmented ſuch as came ſhore 
of a Competency, and divided thoſe that exceeded; 
they took them into their own Hands upon every 
Vacancy, and commonly applied a Years Income 
to public Uſes. Nor would they ſuffer the Poſ- 
ſeſſors to Leaſe them out without their Licenſe, 
or upon any other Terms than were agreed upon 
by general Conſent. All which particulars might 
be prov'd at large from the Jus commune, the 
local Statutes, and Uſages of Churches, and the 

eculiar Forms obſerv'd in the Confirmation of 
Leaſes made by Prebendaries. To which might 
be added the Authorities of many Modern Ca- 
noniſts, who repreſent the Caſe in this reſpect as 
being ſtill much the ſame with that of Fellows 
of a College, who are entitled to the aſſignments 
made to each Man in particular in right of their 
Fellowſhips, and not in right of the College, for 
that can be affirmed only of the whole Society, 

et gue Untverſitatis ſunt non ſunt ſingulorum. 
But I need not inſiſt on theſe Things, having 
that before me which if there is any thing cer- 
tain in our Law, or if the moſt Authentic Ex- 
poſitors of it may be depended on in any Caſe, 
will put this matter out of Diſpute: It is the 
Writ De fine afſenſu Capituli; one of thoſe Ori- 
ginal Writs which Sir Edward Coke, in his Pre- 
faces to the third and eighth Books of his Reports 
D 3 and 
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and elſewhere, tells us from Bra&on, Fleta, 
Fitzherbert and others © are the very Body and 
& Text of our Common Law, the Rules, the 
Principles and Foundations on whichit depends. 
It you pleaſe to caſt your Eye on this, as it lies 
firſt for a Biſhop, and then for a Prebendary each 
of them Paiming a Meſſuage that had been ille- 
pally demiſed by ust of his Predeceſſors, you'll 
ſee that, contrary to what is commonly aflerted, 
the Caſe of both Is not the ſame; that a Preben- 
dary is not ſeiz di ay Biſhops are, in the Right of 
their Churches, hi ch brings them within the 
Words of the Statpte, but in that of his Prebend ; 
for which Caufe he cannot make a leg al Demiſe, 
that ſhall be of fofce againſt his ſuccef lor, untill 
he hath not only the Chapters Affent which was 
all that the common Law rene d of a Biſhop, 
but the Conſent and Licence of the Bithop, Dean 
and Chapter, 

Rex Vicecomili Salutem, Precipe A quod . 
dat B. Epijcopo de S. unum, Meſſuagium cum Pes. 
tinentiis in N. quod clamat eſe Jus Eccleſiæ 15. 
us Epiſcopi S. Maric de S. in quod idem A. non 
habet ingreſſum niſi per H. cui R. qucondam Ei 
copus de S. predeceſſor prædicti nunc Epijcopi, il- 
lud dimiſit fine aſſenſuu et voluntate Caßituli fu! 
ut dicit &c. 

Rex Vic. &c. Præcipe A. quod reddat B. Pre- 
bendario præbendæ de D. in Hccliſſa beati Petri 
de Ebor unum Meſſuagium in A. quod clamat ej 
Jus Præbendæ Suæ, ef in quod &c. nifi per dimi/- 
Joonem . R. de B. nuper fecit Præbendarius 

OO fra- 
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prabende predict, Prædeceſſon Prebendarn præ- 
dict fine Licentia et voluntate Archiep. Ebor. 
Decani et Capituli Eccleſiæ Predict inde fecit 
IF. de R. ut dicit &c. 

As their Numbers have been encreas'd, who 
are enabled to diſpoſe of the Churches Patrimo- 
ny by their own Authority; ſo hath their Power 
been enlarg'd far beyond the apparent Intent of 
thoſe Starutes, which in any wile relate to this 
matter. For which purpoſe the Limitations 
contain'd in the Enabling Act, and enforc'd by 
thoſe call'd the Reſtraining, have been overlook'd 
or eluded and render'd ineffectual. To make this 
appear, I ſhall lay before you thoſe Limitations 
in the Words of the Act itſelf, to the End that 
by comparing. them with the preſent Practice, 
you may ſee how little they are regarded as Lea- 
les are now made. 

Provided always that this Act or any thing 
5 1 contain'd, ſhall not extend 

« To any Leaſes to be made of any Manors, 
* Landy Tenements, or Hereditaments being 
in the Hands of any Fermor or Fermors, by 
*© vertue of any old Leaſe, unleſs the ſame old 
« Leafe be expir'd, ſurrender'd or ended within 
«one Year next after the making of che ſaid 
« new Leaſe. 

2, © Nor to any Leaſe of any Manors, Land 
« Sc. which have not moſt commonly been let- 
ten to Ferm, or occupied by the Fermors there- 
« of by the ſpace of twenty Years next before 
« ſuch Leaſe thereof made. 
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3, © Nor to any Leaſe to be made above the 
e Number of one and ney Years or three 
Lives at the moſt. 

4, Laſtly it is provided That upon every 
te ſuch Leaſe there be reſerv'd yearly, during the 
% ſame Leaſe, due and payable to the Leſſors 
te and their Succeſſors ſo much yearly Ferm or 
e Rent, or more as hath been moſt accuſtomably 
8 yielden or paid for the Manors, Lands, &c. 
&« ſo to be letten within twenty years next before 
*« ſuch Leaſe thereof made. 

As the 32 H. VIII. is ſuppos'd to be the Pat- 
tern by which all ſubſequent Starures relating to 
the ſame Matter were made, it is agreed among 
the Learned in the Law, chat theſe Limitations 
muſt be obſerv'd in Leaſes of Lands belonging to 
Churches, Colleges and Hoſpitals, with this Va- 
riation only in regard to the firſt of them, that a 
new Leaſe of ſuch Lands may be now made ar 
any time within three Vears before the old is to 
expire or be ſurrender d; but if it be made be- 
fore that time, the ſame Statute, which makes 
this Allowance of three Years, vis. 18 Els. c. 
11. declares the new Leaſe to be void, fruſtrate 
and of none effect, any Law, Uſage or Cuſtom 
to the contrary notwithſtanding. 

But I believe it may be ſaſely affirm'd, that 
there is not one Church or College Leaſe in 40, 
perhaps 1 in 100 of any conſiderable Value now 
in Being, which was not made above three Years 


or twice that Number before that which was 
then 
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then in force was to expire or to be ſurrender'd, 
or that would have been ſurrender'd otherwiſe 
than in order to a Renewal, whereby to defeat 
the manifeſt Intent of the Law, it having long 
fince been the Practice for Tenants at the end of 
ſeven Years, or the fall of ſingle Life to obtain 
new Leaſes, when thoſe then in their Hands 
would otherwiſe have continued in force four- 
teen Years or two Lives longer, and this as it 
were in defiance of the ſaid 18 Elig. c. 11, which 
ſeems to have been made on purpoſe to remedy ſo 
great an Abuſe; for therein after a Recital of the 
I3. c. 10. of the ſame Reign, which annulls 
Church and College Leaſes granted for more 
than twenty-one Years or thee Lives, we have 
the following Words: Sithence the making of 
which Eftatute, divers Perſons having Spiritual 
or Eccleſiaſtical Livings, have from time to time 
made Leaſes for the Term of twenty-one Years or 
three Lives long before the Expiration of former 
| Years, contrary to the Intent of the ſaid Eſtatute: 
Be it therefore enacted that all Leaſes hereafter to 
be made by any of the ſaid Perſons or others of any 
Eccleſiaſtical or Collegiate Lands, Tenements or 
Hereditaments whereof any former Leaſe is in be- 
ing, not to be expired, ſurrender'd or ended within 
three Years after the making of any ſuch new Leaſe, 


| hall be void, fruſtrate, &c. 


Aud be it likewiſe enacted, that all and every 
Bond ond Covenant whatſoever hereafter to be 
made, for Renewing or making of any Leaſe con- 
trary to the true Intent of this Act, or of the _ 


_ SY. 
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Al made in the 13th Year ſhall be utterly woid, 
any Law, Statute, Ordinance, or other thing 
whatſoever to the contrary in any wiſe notwith- 
ftanding. 

Here we have the preſent Method of renewing 
Church and College Leafes deſcrib'd and condem- 
ned in Terms ſo direct and plain that one would 


think they could hardly be miſtaken. However 


the common Opinion is, if we may judge of that 


from the common Practice, that this Statute is to 
be underſtood only of concurrent Leaſes, or ſuch 
as are made to new Tenants, and not of ſuch as 
are made to thoſe who have the old in their 
hands. But the Law we ſee makes no ſuch diſ- 
tinction, it annuls all ſuch as are made before the 
time limited, to whomſoever they ſhall be made, 
et ub1 Lex non diſtinguit, neque nos diſtin- 
guere debemus. If there be any difference in this 
Caſe between an old Tenant and a new, it is the 
former whom the Legiſlators had their Eye upon 
in the firſt Place; foy 'tis he only who hath 
the old Leaſe that can # properly ſaid to Renew. 
Their true Iutent who made this Statute and that 
of the 13th Eliæ. as it 15 ſer forth in the Preamble, 
to the 3d. Section of the Ig th. was to prevent the 
Miſchicf s which long and uni aſonable Leaſes are 
apt to occaſion, whi ich th ey 1 to be the chief 
eft Cauſes of Dilaft idations aud Decay of Spiritu- 
al Livings and Hoj; ollie, and the utter 1mpo- 
vertſhment of Juccee . tncumbpents, And what 
Leaſes could they think long, 1f thoſe are not 
ſuch, which by being renew'd from time, are 


dead to the 3 Leſlces, and thoſe v ho claim 
under 
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under them, for ſeveral Ages, and that too for 
the ſame nominal Rent? Nominal 1 ſay, for in 
reality it is not the ſame, perhaps not a Fifth of 
what it was when the Leaſe was firſt granted; and 
could they account of any Leaſes as unreaſonable 

if theſe be not of that Sort? 
The only way that I can hear of, hitherto 
found out to fruſtrate the true Intent of theſe 
Statutes, is to pretend a ſurrender of the Leaſe 
in Being, every time it is to be renew'd or a new 
one made. In effect, as often as a Tenant comes 
to renew, he brings his Leaſe with him, in or- 
der to have it tranſcrib'd in the very ſame Words, 
and to have a new Date put to the Tranſcript, 


which is to be given him in Exchange for what 
he brings: This is call'd a Surrender, and many 


are perſuaded that the new Grant at any time 
made thereupon is no leſs legal, than if it bore 
Date at the End of twenty-one Years, or after 
the Deceaſe of all and every of the Perſons named 
in the old Leaſe. Their Opinion ſeems to be fa- 
vour'd by theſe Words in the Statutes; expir- 
ed ſurrender'd or ended; Nor will it be deny'd 
that upon a real Surrender, ſuch as the Statute 
can conſiſtently with itſelf be ſuppos d to intend, 

the Leſſor may lawfully make a new Demiſe of 
the ſame Eſtate, which had been leas'd out but 
a few Years or not many Months or Days be- 
fore. The Tenant may by ſome unforeſeen Ac- 
cident come to fail, or be otherwiſe diſabled to 
mar-2ge the Farm; He may Dye and his Execu- 
tors be unfit for ſuch a Buſineſs: Surrenders on 
| theſe and the like Occaſions were doubtleſs very 
| frequent 
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frequent whilſt the yearly Rent bore any Pro- 
portion to what an Eſtate was worth: It was 
therefore a neceſſary Proviſion that the Leſſor in 
any ſuch Caſe, ſhould be ar liberty to accept of 
the Surrender, and to make a new Demile to 
ſome other Tenant. But then, as Sir Edward 
Coke obſerves, the Surrender by 32 Henry VIII. 
(and for the ſame reafon that by 18 Eliz.) ought 


to be abſolute and not conditional or illuſory, ſuch 


as may be avoided the next Day. 5. Rep. 2. Now 
an abſolute Surrender 1s ſuch, and no other, as 
diveſts the Leflee of all che Right or Intereſt he 
had in the Lands, Fenements, &c. lately held 
by him, and by which he reſigns up the ſame to 
the Leſſor, leaving him free to keep them in his 
own hands, or to diſpoſe of them to what other 
Tenant and upon what Conditions he ſhall judge 
convenient. | 

But nothing of all this is done in the Caſe be- 


fore us; For a Church or College Tenant when 


he comes to Renew, as they call it, at the end 
of ſeven Years, or upon the fall of a Life, can 
have nothing leſs in his Thoughts than to reſign 
up the Right he hath in the Premiſſes, for the 
remaining Years or Lives; on the contrary it is 
his only Buſineſs to get the fame continu'd for that 
and a longer Term; he makes it the Condition ine 
qua non of his fictitious Surrender, that his ſaid 
Right ſhall be ſecur'd to him and to his Heirs with 
the Addition of ſeven Years, or another Life ; 
in Effect, he Covenants with his Landlords, for 
« a Leaſe of one and twenty Years or three Lives 
long before the Expiration of former Years, 

| | contrary 
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« contrary to the true meaning and Intent of 
te the ſaid Statute”, (13 Elig.) and contrary to 
the very Words of the 18 Eli. which expreſly 
declares ſuch new Leaſes to be void, fruſtrate 
and of none effect, and enacts © that all and every 
« Bond and Covenant made for renewing, or 
« making any ſuch Leaſe, ſhall be utterly void 
ce any Law, Statute, Ordinance or other thing 
ce to the contrary notwithſtanding.” 
The next Limitation or Proviſo excepts out of 
the Enabling Act, Leaſes of Lands and Tene- 
ments which have not been moſt commonly let- 
len to Ferm, or (as theſe are explain'd by the 
Words immediately following,) occupied by the 
Fermors thereof, for the ſpace of twenty Years 
next before ſuch Leaſes were made. Had this Li- 
mitation been duly obſerv d, the greateſt Part of 
thoſe Manors and Lands which are at this Day 
held of the Church, and for which ſo poor a 
Pittance is yearly paid by way of Quit-rent, as 
'tis now commonly call'd, might in all likelihood 
have been in the Hands of the right Owners, and 
managed by their Servants or Tenants at Will to 
the beſt Advantage. For ſuch of thoſe Poſſeſſi- 
ons as were in the Hands of their Predeceſſors at 
the making of this Act or for the greateſt Part of 
the twenty preceding Years, which, as I ſhall 
ſhew, tis probable that moſt of them were, and 
ſuch as have at any time afterwards been out of 
Leaſe. for eleven Years, as tis not unlikely but 
many were whilſt the yearly Rent bore a juſt pro- 
portion to the real Value, ſuch I ſay could ne- 
: ver 
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ver from that time be demiſed by Leaſe or Grant 
that would bind the Succeſſors of thoſe who 
made it. 

That moſt of . 1 and Lands which 
ſtill belong to the Church were in the Hands, and 


at the free diſpoſal of Churchmen at the time 


now mentioned appears very probable from what 
has been ſaid above, Namely, that in former 
Ages it was uſual for the greateſt Men in the 
Nation to keep the Demean Lands of their re- 
ſpective Manors, were they ever ſo many, i 

their own Occupation and Manurance, Wee is is 
Stockt with their own Herds and F locks, and 
cultivated by their Servants ; for ſuch in effect, 
were all their Tenants; Theſe indeed were of 
different Ranks, but every one from the higheſt 
to the loweſt was bound by his Tenure to ſome 
ſort of ſervice, even in the Buſineſs of Husban- 
dry. I find thoſe entered upon Court Rolls as 
Freeholders /ibere Tenentes and even ſuch as held 
by Knights Service, bound to 1end in their Men 
and Teams at the proper Seaſons to the Lords 
Aſſiſtance in the 7 Tillage of his Grounds, and car- 
rying on his Harveſt Work ; whereas the Cuſto- 
mary Tenants who held by baie Tenure, and are 
now called Copyholders, were employed in the Ser- 
vice all the Year about by the Lords Reeve, or 


Bailiff in Latin Præpoſitus) and for their Wages 
had a large Portion of the Demeans parcell'd out 


among them according to the Work which every 


Man was to perform. 


Anti- 


of Church and College Leaſes. 63 


Antiquaries tell us that the Terra Regis or 
Kingsland wherever it is mentioned in Doomſday 
Boo, was thus held in the King's Hands and 
manag d for him by a Præpoſitus in every Town, 
and that the King's Rents were paid in Victual, 
not in Money till after the Reign of Henry Iſt. 
It was part of the Inſtructions given to the Judges 
itinerant in the 5th Year of Richard Iſt, that 
they ſhould cauſe the King's Ward-lands and 
Eſcheats to be well Stockr, and make ſtrict 
Enquiry, How many Oren and Horſes were 
« ſufficient for the Tillage of each Plowland, 
and what Stock every Manor would maintain. 
Dr. Brady, who copies this from Hoveden, 
obſerves, © that in thoſe times and rπꝗ)m) or three 
5 hundred Years afterwards the King, but eſpe- 
« cially the Biſhops and Abbots, the Temporal 
« Nobility and Knights kept much and many of 
ce their Manors and Lands in their own Hands, 
ce managing them by a Prepo/itus and Servants 
« and ſometimes let them to farm ſtock't“ 

Agreeable to what that learned Writer affirms 
Concerning the per al NONE, are the followy- 
ing Articles in the laſt Will of Ralph de Neville 
the 2d. Earl of /Ve/imore/and made in 1424, which 
we have in Maddox s Hiltory of the Exchequer, 
wherein that Nobleman after having bequeath'd 
to his Lady many large Veſlels of Plare, with 
other magnificent Furniture fit for a Princely 
Palace, adds Item do et lego pre Aicttæ Jab 
_ uxori mee centum vaccas, 24 Fumenta et mille 
oves. Item volo quod Radulpbus f 22 meus habeat 
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Sibi et heredibus ſuis Maſculis Baroniam de Bewel 
er Stiford in Comitatu Northumbr. et unum gre- 
gem ovium, 24. vaccas, unum taurum, &c. That 
this Uſage was continued by Churchmen til! 
long afterwards, may be gather'd from what 
Harpsfield writes upon Occaſion of a great Mor- 
tality of Men and Cattel, when Archbiſhop Vip 
came to the See of Canterbury, which was ſo 
great that the Lands in many Places lay waſt, 
and uncultivated, inſomuch, that the Owners were 
forced not only to abate of their uſual Rent, but 
to let out their Farms ready Stockt and furniſh- 
ed, omni ruſtica facultate inſtructas; to which 

that Writer adds, Quod et ſi a laicis Poſſeſſoribus, 
ad rem altentioribus, obſervari fere deſitum eſt, 
in pradiis tamen Cenobiorum, Epiſcoporum et Col- 
legiorum mos ille frequens, ad noſtra uſque tempo- 
ra, maximo colonorum emolumento perduravit. 
Harpsfield wrote in the Reign of Queen Eliza- 
beth, ſo that we may well reckon the 32d. of K. 
Henry VIII. to be within his Time. It was, 
I ſuppoſe, to repair the Loſs occaſioned by the 
ſaid Mortality, and to fill up the uſual Number, 
that Archbiſhop Vip (as Goodw:n tells in his Life) 
gave a thouſand Sheep to that See. 

Villiam Wickwane, when advanced to the 
Archbiſhoprick of York, found the ſame to be 
in a much worſe Condition: It had ar ſeveral 
times, and upon different Occaſions been ſeiz'd 
into the Kings Hands, whoſe Officers had made 
ſo great a Devaſtation of the Lands belonging 
thereto, as to leave upon them neither Stock nor 

Imple- 
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Implements of Husbandry. In the Deed, I am 


going to mention, He complains that ſome of 
his Predeceſſors, as well as himſelf, came to that 
See, Nudi poſt Fiſcum dum Sola gleba pro cultura 
neceſſariis deſtituta relinquitur, To repair this 
Dammage, and prevent the like for the time to 
come, he gave for the Uſe of his Succeſſors 592 
Oxen, and 54 Horſes with Carts and Plows in 
Proportion; as likewiſe 1000 Sheep to be kept 
for Stores on two of the Manors; and by an Or- 
dinance made with the Conſent of his Dean and 
Chapter, and confirm'd by a Royal Charter. 
10 Ew. I. Provided that this Stock ſhould be 
always kept entire, wherher the See were full or 
void, by obliging every ſucceeding Archbiſhop, 
and the Kings Officers, who upon any Va- 
cancy ſhould ſeize upon the Temporalities, to 
leave the ſame Number of Oxen, Horſes and 
Sheep, as they ſhould find upon che Grounds, 
Prynnes Hiſt. of K. J. H. 3. c Ed. 1. pag. 310. 
Here no doubt a Perſon of your Curioſity will 
be willing to know what Right our Princes cou'd 
have to the Temporalities, 7. e. to the Lands, 
Goods and Chattels belonging to Biſhopricks and 
other Dignities, which from the Time of King 
Hen. II. it became cuſtomary for them to ſeize 
upon, and convert to their own Uſe during the 
Vacancy upon the Death of any Prelate. I ſhall 
therefore digreſs ſo far as to give ſome ſhort ac- 
count of that matter. 

This Right, tho' utterly unknown to our Sax- 


071 Kings, and to the Conqueror himſelf, who 
E | was 
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was like enough to make the moſt of any Pre- 
tenſions he could have upon the Churches Patri- 
mony, is, as we are told by the Lawyers, inhe- 
rent in the Crown, becauſe the Kings of this 
Realm are Patrons of all the Biſhopricks in Eng- 
land; and that, as thoſe Gentlemen tell us like- 
wiſe, becauſe their Royal Progenitors founded 
and endowed all the Epiſcopal Sees. Bur this 
laſt Aſſertion does not appear to be ſo' well 
grounded as the other; and were it ever ſo true, 
do not ſee how it could juſtify the taking back 
any part of what had long before been dedicated to 
Almighty God, and by ſuch Dedication became 
applicable to none but pious Uſes. Nor are plau- 
ſible Arguments wanting for their Opinion who 
think that this Right of Patronage, underſtood 
in the Senſe which ſome Lawyers put upon it, 
hath been acquired to the Kings of England, as 
it was to other Princes in their reſpective Domi- 
nions, by Grants from the Pope, Conceſſione Pon- 
trficts, as a foreign writer Speaks, who affirms 
that Hoc modo plerumque Principes Seculares vi- 
dentur conſecuti Fus Patronatus in Eccleſiis Ca- 
thedralibus et Dignitatibus: Non enim ipſi aut 
eorum Majores, omnes illas Fecclefias vel Dignita- 
tes fundarunt aut dotarunt: Sed plereque funda- 
te ef dotatæ ſunt vel ex bonis Eccleſiaſticis, ut 
ex decimis et fructibus bonorum jam ante Hccle— 
fie donatorum, vel ex Symbolis et eleemoſynis fide- 
lium, vel ex opulentorum hominum Patrimoniis 
qui ſe ſuaque omnia Eccleſiæ vel Monaſterio con- 
ſecrabant, Leſſius p. 422, And to ſay the Truth, 
5 there 
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there is as much Evidence as the Caſe will admit 
of, that the Cathedral Churches in England were 


moſt if not all of them, built and rebuilt by the 


Biſhops of each Dioceſe, and endowed too as 
thoſe of other Countreys were, and not by the 
pure liberality of Princes. 

It cannot indeed be deny d that large Poſſeſſi- 
ons were ſettled upon Churches and Monaſteries 
by the Saxon Kings; but the Accounts that are 
extant of ſuch Settlements, give us to underſtand 
that they were made upon valuable Conſiderati- 
ons, for a juſt Price, or in Exchange for other 
Lands which had been bought by the Biſhops, 
whilſt they had the Diſpoſal of the common Stock 
of their reſpective Churches, or were devoted by 
particular Perſons to pious Uſes. Mr. Wanly in 
his Catalogue of Saxon Manuſcripts tells us where 
the very Deeds are ſtill ro be found, by which 
the Kings of Kent, Mercia and the Weſt Saxons 
made over large Portions of Land, afterwards 
called Manors, for ſuch Uſes to the Biſhops of 
Canterbury, Rocheſter, Worceſier and Kirton (now 
Exeter;) for which the Value receiv'd is ſpeci- 
fy'd in each Deed, It deſerves Notice, that in 
an antient Record publiſh'd by Mr. Somners in 
his Antiquities of Canterbury, p. 210. entitled 
Donationes Maneriorum Eccleſiæ Cantuaren, et 
nomina Donatorum, we find ſeveral Manors en- 
ter'd as given by the Saxon Kings with the ſame 
Names, Dates and Deſcriptions which are in di- 
vers Inſtruments to be found in Wanly's Cata- 


logue, which Witneſs their having been bought 


E 2 | an 
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and fold as is aforeſaid. And this makes it pro- 
bable that if more Inſtruments of a like Antiquity 


were now in Being, we ſhould find more ſuch 
Putchaſes recorded among the Royal Donations. 
There are indeed many Reaſons to believe, that 


the Royal Bounty hath exerted itſelf in regard 
to the Archiepiſcopal See of Canterbury, much 


more than to other Biſhopricks; but it may well 
be a Queſtion, whether its preſent Revenues 


come near to an Equality with thoſe which were 
bought with the Churches Treaſure by the Arch- 
biſhops before and fince the Conqueſt ; or Whe- 
ther King Henry VIII. and two of his Succeſſors 
did not take a great deal more from that See than 
all their Predeceſſors had given. For the reſt I 


could name one See which is ſtill reckon'd among 
the richeſt, of whoſe Foundation and Endow- 
ments a tolerable Account may be given at this 


Day, from which it will appear, that if other 


Sees be in the ſame, or a like Caſe with this, they 

are ſo far from being enriched by Royal Benefac- 
tions, that for one Manor given by the Crown. 
it hath taken from them Ten. 
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In the Saxon Times vacant Monaſteries were 


committed to the Dioceſan's Cuſtody, and Bi- 
ſhopricks to the Metropolitans, whoſe Duty it was 


to preſerve all that belong'd thereto entire for 
the Succeſſor, or apply ſuch things as could not 
be ſo preſerv'd to their proper Uſes in Acts of 


Piety and Hoſpitality, by which latter Term was 
chiefly meant Charity to the Poor, Thoſe Princes, 
far from claiming anv Right to them, condem- 


ned 
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ned the taking ſo much as an Heriot upon the 
Death of any Prelate, as bordering upon the fin 
of Ananas and Sapphira. The Churches Patri- 
mony was then accounted no leſs free from ſuch 

Exactions than that of the Crown, and ſo in 
effect it was adjudg d and recorded to be at the 
famous Trial on Pinnendine Heath, where ſeveral. 
principal Normans preſided as Judges, between 
Lanfranc Archbiſhop of Canterbury and Odo Earl 
of Kent, Half Brother to the Conqueror. That 
Prince, hard as he was upon Churchmen in other 
reſpects, never pretended to make any other Ad- 
vantage of vacant Benefices, than to beſtow 
them on his Countrymen; as for the mean Pro- 
fits, he is reported to have taken particular care 
chat they ſhould be reſerv'd for the Succeſſors 
without Diminution. He compell'd, its true, 
the Biſhops and richer Abbots to enfeof part of 
their Poſſeſſions to be held by a Military Tenure, 
whereby they, like the Barons, became oblig'd to 
ſend a certain Number of Men into the King's 
Service, when he ſhould be engag'd in War; 
from whence, as it ſeems, his Succeſſors took a 
Handle to put the Biſhops and greater Abbots 
upon the ſame foot with their Barons, whoſe 
Eſtates were ſo many Military Fees, which eſ- 
cheated to the. Crown ſo often as any of them 
dy'd without Heirs; or, if the Heirs were under 
Age, were kept in the King's Hands tall they. be- 
came capable of ſerving in the War. Bur this 
was not till long afterwards; for the Seizures 


made by William Rufus of vacant Biſhopricks 
E 2 | and 
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and Monaſteries, were looked upon as ſo many 
Acts of Power, for which there was no Pretence 
of Law or Cuſtom. It was part of the Oath 
which Henry I. took at his Coronation, and of the 
Charter which he caus'd to be publiſh'd all over 
the Kingdom, and to be preſerv'd as a Monu- 
ment in the Abbies of every County. Sanctam 
Dei Eccleſiam liberam facio—nec, mortuo Archie. 
piſcopo, Epiſcopo vel Abbate, aliquid accipiam de 
Dominio Eccleſie nec de Hominibus ejus donec Suc- 
ceſſor in eam ingrediatur. The firſt Article of 
King Stepbhen's Coronation Oath was, Quod, de- 
Functis Epiſcopis nunquam retineret Fccleſiam in 
manu ſua; and by his Charter he granted that 
Dum ſedes fropriis fuerint Paſtoribus vacue, et 
ihſæ et omnes carum poſſeſſiones in manu et cuſto- 
dia Clericorum, vel proborum hominum ejuſdem 
Eccleſiæ committantur, donec Paſtor canonice Sub- 
 flituatur, King Henry II. oblig'd himſelf by a 

like ſolemn Promiſe to preſerve the Rights and 
Liberties of the Church in as ample a manner as 
his Grandfather Henry I. had done. Bur this 
notwithſtanding we find the two following Ar- 
"ticles in the Afiiſe or Statutes of Clarendon inſiſt- 
ed on by that King in the tenth Year of his Reign 
as antient Cuſtoms of the Realm. 7, That 
Archbiſhops and Biſhops hold their Poſſeſſions of 
the King as Barons, Sicut Baroniam. 2, That 
Biſhopricks and Abbys, when void, ought 
to be in the King's Hands, who ſhall receive the 
Rents and Iſſues of the ſame, like thoſe of his 
own Demeans,  _ 4 5 
4 . Theſe 
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Theſe were part of the Articles which occa- 


fion'd the famous Conteſt berween K. Henry II. 


and Archbiſhop Becket which coſt the latter his 


Life, and drew upon the King that violent Storm 
from Rome, which forc'd him to ſubmit, and 
renounce his Pretenſions. However his Agents 
there making uſe of the proper Means to pacify 
that Court, it was concluded at laſt, that the King 
ſhould hold the vacant Biſhopricks and Abbys 
in his Hands, not above a Year, nf; pro cauſa 
evidente vel neceſſitate urgente, which were never 
like to be wanting whenſoever the King ſhould 


have occaſion for Money. Dr. Brady ſays he 


hath read, that this Buſineſs ſtood thar Prince in 
no leſs than 40,000 Marks of Silver, and 5000 
Marks of Gold; ſo that he ſeems to have pur- 
chas'd the Right! in Queſtion for a valuable Con- 
ſideration, ſo far as the ſame depended on the 
Pope's Grant. 

From this time forward the Temporalities of 
vacant Churches were committed to the Cuſtody 
of our Kings, and ſo became part of the Royal 
Revenues: For upon the Death of any Prelate, 
the King's Officers under the Title of Eſcheators 
and Guardians, immediately ſeiz d upo nthe Hou- 
ſes, Lands, Grain, Cattle and Implements of 
Husbandry which the deceas d dy'd poſſeſs'd of 
in Right of his Church. The Profits whereof 
were apply'd to Uſes quite different from thoſe 
to which they had been dedicated. We find the 
Guardian of the Archbiſhopric of Canterbury un- 


der King John, bringing to Account Money 
E 4 laid 
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laid out by him pro 67 Tualliis et 7 Peplis ad 
opus Regine; et pro uno Purpuncto (Doublet) ad 
opus Regis, Madox Hiſt Excheq. p. 254. King 
Hen. III. being in France with his Army, ſent 
over Orders that Omnia Blada Archiepiſcopatus 
Cantuar, et aliorum Maneriorum et Epiſcopatuum 
Func vacantium, cum Baconibus et Sale, et aliis 
 byematuro neceſſariis pannis quoque ad wveſtes facien- 
das adjeckis, fibr fine more diſpendio uſque Bur. 
3 tranſmitterentur. Unde abſque denario- 
rum multitudine, mifſa ſunt decem millia Summa- 
rum frumenti, et quinque milla avenge, cum to- 
' tidem Baconibus. Matt Paris ad an. 1242. 
When a vacant See came to be fill'd, it was 
uſual for the Succeſſor to compound with the 
King for the Grain then growing, ſometimes for 
the Cattle and other Stock found upon the Ground. 
It will make much for the preſent Purpoſe, 
to obſerve what Sums of Money were paid into 
the Exchequer on ſuch Occafions. 
obn Peckham being advanc'd to the See of 
Canterbury in March 1278, the Temporalities 
were reſtor d to his Church on the goth of May 
following, and by ä Grant dated the 24th of 
July, Rex conceſſit eidem Arckiepiſcopo Blada 
Archiepiſcopatus prædicti de Autumn) inſtanti, 
que ad Regem pertinent, ratione Archiepiſcof atus 
zllius nuper vacantis, et in manu Regis exiſten- 
tig; for which he was co give at four Payments 
2000 Marks, 2. e. to the Value of 20,000 J. of 
our preſent Money, the Coin then having three 


times as much Silber in it as it hath at preſent, 
and 
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and Silver, Quantity for Quantity, worth at leaſt, 
times ſo much as it is now. Roll, 7. E. 1. M. 11. 


Ralph de Walpole, being tranſlated from Nor- 
wich to Ely the 15th of July, 1299. John Sal. 
mon his Succeſſor at Norwich, paid K. Edward J. 
1000. Marks, which according to the now 
mention'd Rate, was worth 10,000 J. of our pre- 
ſent Money, pro omnibus Bladis in terris Epiſco- 
fpatus Norwycenſis tempore vacationts per tran- 
 flationem ven. Patris Rad. nuper, Epiſcopi ejuſdem 

loci, ad Epiſcopatum Eliens, Seminatis; and was 
likewiſe to ſatisfy his Predeceſſor de Miſis et Ex- 
penſis per ſim appoſitis in terris et tenementis 
illis poſt tranſlationem prædictam. Claus. 27 Ed. 


I. W, 

When John de Exon was made Biſhop of Win- 
cheſter in 1261, no leſs a Sum was found due to 
the King (Hen. III.) than 22291. 13s. 19. pro 
exemptione Bladi dicti Epiſcopatus et Inſtauri ejuſ= 
dem Pat. 47. H. z. which at the aforeſaid Rate 
would be now worth about 30, ooo J. without 
reckoning the two hundred and odd Pounds, Cc. 
which that Prince was graciouſly pleas'd to re- 
mit. This large Sum, its true, is reckoned for the 
Stock as well as for the Corn found upon the 


Grounds, which is ſomewhat ſupriſing, conſi- 


dering how the Caſe then ſtocd, which was thus: 
Athelmar or Adomar, the King's half Brother, 
being elected Biſhop of Wincheſter, and confirm'd 
by the Pope, but not conſecrated, was forc'd by 
the Barons to quit the Kingdom, who notwith- 


itanding that the Pope interceded for him, would 


not 
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not conſent to his Return, or to his enjoying the 
Temporalities which were ſeiz d in the King's 
Hands. The Monks, thereupon choſe Henry 
de Wengham the King's Chancellor, but he refu- 
ſed to accept of the Biſhoprick, as being litigious; 
but being afterwards choſen Biſhop of London, 
and finding the Stock of that Biſhoprick (Which 
a little before had been for about three Vears 
in the King's Hands) to be greatly waſted, he 

revail'd on his Royal Maſter to repleniſh the 
* by a very large ſupply from that of Min- 
cheſter, as will appear from the Grant mention'd 
in the following Writ dared * 4. Pat. 43 H. 
III. M. 4. 


Rex Nicolao de Handlou, Cuſtadi Epiſcopatus 
Wintonienfis /alutem. Sciatis quod pro laudabili 


Servitio, quod dilectus Clericus noſter Henricus 


de Wengham, London. Electus, diu nobis impen- 
dit, conceſſimus ei de Inſtauro Epiſcopatus Winto- 
nienſis gquinque millia ovium, ducentas vaccas et 


decem tauros de dono noſtro ad inſtaurandum inde 


Epiſcopatum Suum London. Quod quidem inſtau- 
rum eidem London Electo verſus quem cunque Epiſ- 
copum vel Electum Winton, ſeu alium warran- 
tigabimus, et ipſum inde indemnem conſervabi- 
mus, Hoc tamen excepto, quod fi contingat Ado- 
marum fratrem noſirum poſſeſſionem Epiſcopatuss. 
Winton recuperare, et obtinere, nos neceſſario ei- 
dem fratri nojiro iuſtaurum prediftum reſtituere 
func volumis, quod idem Electus London de tan— 
to inflauro vel de rationabili pretio ejuſdem nobis 
reſpondeat et ideo vabts mandamus, quod eideis 

London 
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London Electo, vel ejus certo Attornato prædicta 
quinque millia ovium, ducentas vaccas et decem 
Tauros liberari faciatis. Et nos liberationem il- 
lam vobis in Compoto veſtro allocari faciemus. In 
cujus &c. Teſte Rege, apud Weſtmonaſterium 
Quarto die Auguſti. Per ipſum Regem et Conſi- 
lium Suu m. 


It was little more than three Years after the 
Date of this Writ, viz. 18 Fan. 47. H. 3. 
we find the See of Wincheſter brought in Debt 
to the King, pro Exemptione Inſtauri, notwith- 
ſtanding his having alienated ſo great a Part of 
the ſame, which he was bound by Law as well 
as in Juſtice to make good to the ſucceeding Bi- 
ſhops; ſince vacant Sees were by Magna Charta 
put upon the ſame foot with other Ward-Lands, 
which the King was oblig'd to reſtore, when the 
Heirs came of Age, in as good a Condition and 
as well Stockt as he found them; as in effect, 
we find King Edward I. making an Allowance 
to John de Pontiſſara next Succeſſor but one to 
this John de Exon in the See of Wincheſter of 
641.95. 4 d. pro defefiu trium Boum et 8 24 ag- 
norum, notwithſtanding that the ſaid Deficiency 
had been partly occaſioned per Morinam tempore 
vacationis contingentem. Clauſ. 12. E. 1. M. 5. 
in Cedula. Poſſibly K. Hen. III. might make 
the Abatement aforeſaid of 229 J. 135. 9d. in 
conſideration of the 5000 Sheep, 200 Cows and 
10 Bulls, which he had borrow'd from the See 
of Wincheſter. But it is not my preſent Buſineſs 
| 5 tO 
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to account for this Procedure, What makes di- 
rely to the preſent Purpoſe, is, that they who 
had Lands in their own Manurance ſufficient to 
produce ſuch vaſt Quantities of Corn, and ſuch 
numerous Flocks and Herds, could leaſe our 
but a very ſmall part of their Poſſeſſions. In 
effect, I have ſeen a large MS. Survey of the Ma- 
nors belonging to the See of Ely, taken in the 
Year 1277. 5 Ed. I. conteining among other 
things, an Account of the Demean Lands, arable 
Paſture, Sc. of each Manor, with the Stock that 
was then upon them, and remember but two, of 
about threeſcore, that were then let out to Farm. 
There is a Writ extant in Prynne, p. 215. of K. 

Ed. I. directed to the Guardians of the Archbi- 
ſhoprick of Canterbury, then vacant by the Reſig- 
nation of Robert Kilwarby, upon his being made 
a Cardinal, ordering them to allow him ſo much 
of the Rent as came to his ſhare pro rata tempo- 
ris Sui of two Farms, which he had let to his 
Reeves; one of which call'd Oxenhal, within the 
Manor of Aldington, had been let for 50 J. a Year. 
Had more ſuch Demiſes been then made, they 
could doubtleſs have been mention'd in the ſame 
Writ. And fo large a Rent for a ſingle Farm, 
as would now amount to 750 J. or more, was we 
may be ſure, what we call a Rack- rent, and that 
for the Stock and Ruſtic Fur niture, as well as for 
the Land: Ir ſeems, in effect, to have been a Com- 
poſition made by the Lord with his Bailiff, for the 
yearly Profits accruing from the Farm, and all 
its Appertinences, and much the ſame ching as if 


the 
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the Lord held it in his own Hands; ſo that if there 
were many ſuch Bargains in force when the En- 
abling Act was made, as Harpsſield above quoted, 
gives us to underſtand there were, it cannot be ſaid 
that Farms, thus let, were our. in Leaſe at that 
Time, and ſuch as were not in Leaſe before the 
32 Hen, VIII. could never thereafter, by virtue 
of any thing contain'd in that Statute, be demis'd 
for any longer Term than the Life of each Leſ- 
ſor. I ſay by virtue of any thing contain'd in that 
Statute, I do not deny but other Methods were 
afterwards uſed for granting away Eſtates from 
the Church for an indefinite Number of Years 
which I do not pretend to account for, what 
I infiſt upon is, that this Statute of Henry VIII. 
never enabled any Biſhop, Dean, or Archdeacon 
to make Leaſes, that could bind his Succeſſor, of 
any Manors, Lands, Sc. which were in the 
Hands or Manurance of himſelf or his Predeceſ- 
ſors for the greater part of twenty Years before 
the 32 Hen. VIII. as tis more than probable moſt 
of thoſe were, which now belong to our preſent 
Dignitaries, It was adjudged in Lord Monjoy's 
Caſe. Mich. 31 Elig. B. R. «© That when theſe 
Words are in a Statute, Helding the true and 
© ancient Rent of the Lands and Tenements ſo to 
« them demiſed, it is neceſſary that the thing in 
* Queſtion ſhould be demiſed before the making 
« of that Statute.” Moor 198, There are in the 
Statute before us not only Words of the ſame Im- 
port, but likewiſe ſuch as make more directly to 
the Point in Hand, vis. Provided always that 

this 
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this Act or any thing therein contain'd ſhall noi 
extend to any Leaſe of any Manors, Lands, &c. 
which have not moſt commonly been letten to Ferm. 
or occupied by the Fermors theresf by the Space of 
twenty Years next before ſuch Leaſe thereof made. 
How far this fecond Limitation of the Statute 
hath been obſerv'd or overlook'd, I leave to their 
Enquiry whoſe particular and immediate Con- 
cern it is, who, if they'll pleaſe to conſult their 
Regiſtries and other Evidences ftill ro be found 
in the Archives of their reſpectives Sees and 
Churches, may, I believe, come to know, in 
ſome meaſure, which of thoſe Manors, Lands, 
Sc. that belong to them at this Day, were out 
in Leaſe at the time above mentioned, and which 
in the Hands of their Predeceſſors, either then, 
or at any time afterwards for the ſpace of eleven 
'Years in twenty. But without giving themſelves 
that trouble, they may reſt aſſured, that no Re- 
gard at all hath been had to the Law, as to this 
Point, in Caſes like that of Williams Biſhop of 
Lincoln, who in 1625 coming to live at Bugden, 
where the Biſhops of that See uſually refide, was 
forced to buy in the Leaſes of his own Demeans; 
which he found to be let out to the very Gates, 
as we are told in the Life of that Prelate, Part 


2. pag. 29. 


A third Limitation is, „That the ſaid Statute 
« of 32 Hen. VIII. ſhall not extend to any Leaſe 
* made for more than twenty-one Years, or three 


cc Lives. 
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By a Fourth it is provided, That upon eve- 
« ry Leaſe, made in purſuance of the ſaid Sta- 
ce tute, there be reſerv'd ſo much yearly Ferm 
te or Rent or more, as hath been moſt accuſtomably 


« yielden or paid for the Premiſſes within twenty 


ce Yearsnext before the making of ſuch Leaſe.” 

Both theſe Proviſions are confirm'd, and en- 
forc'd by the Reſtraining Acts, Namely, the 1ſt. 
and the 13th Ez. which declare, that all man- 
ner of Grants made by Eccleſiaſtics unleſs for 
the ſaid term of Years and Lives, and with the 
ſaid Reſervation of Rent, ſhall be utterly void 
and of none effect, any Law, Cuſtom or Uſage 
to the contrary in any wiſe notwithſtanding. 

That little or no Regard hath been paid to the 
former of theſe Proviſions, ſufficiently appears 
from what hath been faid already concerning the 
Continuation of Leaſes to an indefinite Number 
of Years and Lives. 

Nor hath the latter been much better obſerv'd, 
ſince there are very few Church or College Lea- 
ſes now in Being wherein there is that Reſerva- 


tion of Rent, which the Statutes require. The 


accuſtomed Rent according to the 32 Hen. VIII. 
is that which hath been moſt uſually paid with- 
in twenty Years next before any Leaſe is made. 
But tis the common Practice at this Day, to re- 
ſerve no more than a 5th. or roth. ſometimes 
ſcarce a 15th. of what hath been actually and con- 
ſtantly paid, by the Fermors of the ſame Lands 
or Tenements for a number of Years far exceed- 
ing that which is ſpecify'd in the Statures, = 

the 
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the Fermors, I ſay, or thoſe who occupied the 
Lands, for it is of them, and no others that the 


Enabling Act takes notice. as capable of taking 


or holding Leaſes; and it is what they pay by the 
Vear, which every Body underſtands by che Rent 


of an Eſtate. But this Rent, you'll ſay, was paid 


by the Fermor to the intermediate Tenant, whom 


dye now commonly call the Leſſee. True; but 


the Law knows of no other Perſon to whom it 
ought to be paid; than the Leſſor, and thoſe who 
ſhall ſucceed him, the Words of the Act are, 
That ſo much yearly Rent, or more, ſhall become 
due and Payable to the Lefſors and their Surceſſors, 
J. e. to thoſe who now are, and ſhall be hereafter 


veſted in the Fee-Simple. If the Leſſee, as he 


is call'd, ſhall intervert the main Profits of an 


Eſtate belonging to any Church, College or Hoſ- 
pital, which the Donor had devoted to Pious and 
Charitable Uſes: there is not a Word, that I can 
find in the Statutes before us, capable of being 
wreſted to favour ſo great an Abuſe; or to give 


the leaſt colour of an Excuſe to thoſe who ſhall 


in any wiſe conſent thereto. 

But ſhould we ſuppoſe, that any thing con- 
tain'd in thoſe Statutes might be conſtrued to fa- 
vour ſo unreaſonable a Practice, ſuch conſtruc- 
tion is ſo directly contrary to the declared Intent 
of the ſame that it can never be admitted in the 
Courts of Juſtice, whilſt theſe ſhall act conſiſ- 
tently with themſelves. The Intent of the re- 
ſtraining Act at leaſt, is, as appears from the 


expreſs Werds of the 13 Eliz. to hinder thoſe 
| who 
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who are poſſeſs'd of Eſtates belonging to any 
Church, College or Hoſpital, from making any 
ſuch Grants of the ſame, as may tend to impo- 
veriſh their Succeſſors, and occaſion Dilapidati- 
ons or the Decay of Hoſpitality, or, in a Word 
to diminiſh the yearly Value of ſuch Eſtates, 
That being the neceſſary Cauſe of thoſe Evils: For 
which Purpoſe they, who are entruſted to inter- 
ret the Statutes, have conſtrued theſe bene- 
ficially, as Sir. Edward Coke ſpeaks, 1. e. largely 
by extending the force of them far beyond the 
proper Import of the Words. But then on the 
other ſide they have, for the ſame Purpoſe, 
come as far ſhort of what the Words plainly 
expreſs, and, which 1s more, given Judgment 
in direct Contradiction to the ſame, as having 
nothing elſe to mind but how they might beſt 
prevent the Miſchiefs, which thoſe Statutes were 
defign'd to remedy: For Inſtance; the Statures 
declare that Leaſes not made for twenty-one 
Years, or three Lives, ſhall be utterly void, and 
of none effect to all Intents, Conſtructions and 
Purpoſes of Law; the which notwithſtanding, 
Judgment hach been often given in favour of Lea- 
ſes that were otherwiſe made, ſome for a ſhor- 
ter, others for a longer Term, fo far as they ap- 
peared to be not repugnant to the iuppoſed In- 
tent of the Statutes: For thoſe of the former ſort 
the Reaſon is plain, fince the ſhorter the Leaſes 
are, the leſs apt are they to occation thoſe Miſ- 
chiefs which the Statutes were made to prevent. 
And then for thoſe pramey tor a longer Term, 
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82 Reaſons for altering the Method 
it hath in many Caſes been adjudg'd, that they 
likewiſe ſhall hold good during the whole Time 


of the Perſons by whom they were made and 


granted: If theſe are a Dean and Chapter, or 
the Maſter and Fellows of a College, the Leaſe 
ſhall be in full force to all intents and Purpoſes 
of Law, whilſt the Dean or the Matter Lives, 
and continues in Place, nor will the Death or 
Removal of thoſe who concurred with him alter 
the Caſe, tho' it may happen that many Inno- 
cent Perſons ſhall ſuffer for the Fault of one Man, 
who by Law can have no negative Voice. 33. * 
VIII. c. 17. For which the learned in the Law 
give us this and no other Reaſon, that I can find, 
namely, Becauſe the Intent of the Statutes of the 
1/}, and 13th Eliz. was only to provide for the Suc- 
ceſſor, and not to relieve the very Perſons them- 
ſelves who make ſuch Leaſes or Grants as are not 

warranted by the Statutes" Hetly 24. How ſa- 
tisfactory this Reaſon may be in any reſpect, I 
will not undertake to ſhew ; all that I pretend to 
prove by it, is That the aforeſaid Gentlemen 
think themſelves obliged to Judge according to 
what they take to be the Intent of thoſe Statutes, 
and not according to the Letter, or any thing 
inferr'd from it, further than it agrees with chat 
Intent. 

Again there is nothing more plain than that 
the ſaid Statutes, as well as that of 32 H VIII. 
allow of Leaſes for three Lives without Excep- 
ion, or making any Difference whether a Leaſe 
be granted to one Man for three Lives, or to 

| three 
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three Men each for his own Life, it being all a 
Caſe to the Leſſor and his Succeſſors, provided 
they be all three named in the Inſtrument at the 
fame Time; Yet when a Leaſe hath been made to 
one for his Life, the Remainder to another, the 
Remainder to a third; the Sages of the Law 
have declared the fame to be void and of no ef- 
fect, 1 Cro. 95. Hetley 22. For which Sir Ed- 
ward Coke 2 Inſt. 44. gives a Reaſon, which tis 
not likely that they, who made the Statures, ever 
thought on, vg. Becauſe ſuch Leaſe is diſpuniſb- 
able of Waſt, meaning, I ſuppoſe, that the Law 
cannot lay hold on the Tenant for any ſpoil that he 
ſhall make, or ſuffer to be made upon the Eſtate 
for he adds, But if a Leaſe is made to one for three 
Lives, the Occupant fhall be punifht for Waſt, if 
any happens, Now, tho' none but the Learned 
in the Law, can give a Reaſon why Juſtice ſhould 
not be done in the one Caſe, as well as in the 
other, yet ſince the Common Law is ſo defective, 
that the Eſtate, which ought to be tranſmitted 
entire to Poſterity, may in the former Caſe be 
expos'd to Waſt without a Remedy, it mult be 
own'd that thoſe Gentlemen act conſiſtently with 
themſelves in laying this Reſtriction on the Sta- 
tutes, in a Caſe wherein the Deſign of chem might 
other wiſe be defeated. 

Other Caſes there are wherein the force of 
theſe Statutes is extended beyond whatever the 
Words expreſs or imply, and all in purſuance of 
the ſame Deſign ; There is nothing contain'd in 


the Reſtraining Acts that ſhould hinder thoſe con- 
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84 Reaſons for altering the Method 
cern'd therein, to make Grants of Offices belong- 
ing to a Biſhoprick or a Collegiate Body for more 
than one Life; or to create any new Office, or 
augment the Fee of an old; or to fetrle an Annu- 
ity upon one pro Conſilio impenſo et impendendo 
and yet ſuch Grants have, upon many Trials been 
annull'd, as contrary to the Intent of theſe Sta- 
tutes, tho' acknowledg'd at the ſame time to be 
not within the Letter. Ir would indeed be a 
very great Hardſhip upon the Succeſſore, that 
they ſhould be forc'd to employ Perſons in their 
Service not choſen or approv'd of by themſelves, 
ſuch as have been put upon them without their 
Conſent or knowledge; But tis a Hardſhip like- 
wiſe, tho' not ſo great, if the Grants be made 
but for one Life; yet theſe ſhall bind the Suc- 
ceſſors, if the Offices and Fees be ancient. How- 
ever the Things in Grant are no Part of the Po- 
ſſeſſions, nor do theſe let for a leſs yearly Rent 
upon that Account, and tis the Diminution of 
the Rents, which ſeems to be the only thing that 
the iſt. and 13 Eliz. provide againſt; notwith- 
ſtanding which, the Courts of Juſtice have, up- 
on many Occaſions, made uſe of theſe Statutes 
in order to lay a Reſtraint upon ſuch Grants ; for 
tho' they make no alteration in the Rents, yet 
ſince they may bring an additional Charge upon 
a Biſhoprick, or a College. they may in conſe- 

quence be ſaid to leſſen the Revenues. 
What I would obſerve upon theſe and the fore- 
gong Inſtances, is, that tis not credible the pre- 
ent Method of letting Church and College E- 
ſtates 
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ſtates to Farm, ſhould ever be approv'd of in any 
Court of Juſtice: For who can believe that they 
who have hitherto proceeded by no other Rule, 
than the apparent Intent of our Statutes, and in 
urſuance of that Intent, have in many Caſes 
gone beſides and againſt the expreſs Words, in 
order to obviate any remote Danger of Waſt or 
Diminution, which might happen to the ſaid E- 
ſtares, that they ſhould juſtify a Practice ſo rui- 
nous, that every one who reads the Statutes can- 
not but ſee that they are made on purpoſe to pre- 
vent it: That they who have often ſeem'd ro go 
out of their way, to vacate Grants of five Marks, 
or twenty Nobles, tho' made in conſideration of 
Services, that might well be thought Equivalent 
to ſuch Fzes, ſhould allow of thoſe Grants which 
are now commonly made of Manors, Lands, 
and Tenements to the yearly Value of five, ten, 
or twenty times more than the reſerv'd Rent: 
What would this be but to ſtrain at Gnats and 
ſwallow Camels? 
In anſwer toall this it will probably be alledg d, 
1ſt. That according to the preſenr Practice, 
ſo much yearly Rent is reſerv'd upon every 
Leaſe, as hath been paid by any former Leſſee, 
which is as much as the Statutes require, and it 
is a Queſtion whether they will allow the Exac- 
tion of mare.  -- 
2dly. That what is wanting to the yearly Va- 
lue of the Lands, is made up by Fines from Time 
to Time, when Leaſes come to be renew'd. 


5 3dly. 


86 Reaſons for altering the Method 
3dly. That the preſent Practice hath been le- 
gitimated by long Cuſtom, and if the Continu- 
| ance of it is like to prove a Hardſhip upon thoſe 
who ſhall ſucceed to the Eſtates in Queſtion, it 
is no more than the preſent Poſſeſſors ſuffered 
from thoſe who went before them. 

To the firit of theſe Allegations we reply, That 
the ſame nominal Rent may ſtill be reſerv'd, 
which was paid 150 or 200 Years ago, which 
comes very far ſhort of what the Statutes require. 
I fay the fame nominal Rent, or the ſame num- 

; ber of Pounds and Shillings as were paid when 
they were really worth to all Intents and Purpo- 
ſes five or fix times ſo much as they are at pre- 
ſent, ſo that in ej#-&t the Rent reſerv'd now, is 
but a fifth or a ſi Part of what was paid then. 
They who mak: qa Queſtion whether a grea- 
ter Rent may be relerv'd, than had been former- 
ly paid for the tame Lands, may ſatisfie them- 
elves by caſting their Eye upon any of the Sta- 
tutes before us, in which they will find thoſe 
Words, ſo much yearly Rent or more; and tis 
ſurpriſing that any ſhould imagine that the No- 
bility and Gentry a ſſembled in Parliament, wou'd 
tye up the Hands of Eccleſiaſtic Leſſors, from 
what many of their own Number were doing, 
when the Reſtraining Acts were made, I mean 
fo many of them as were poſleſs'd of Lands, 
which not long before had been taken from Epiſ- 
copal Sees and Religious Houſes, to which they 
could have no other Right than the Biſhops and 
Abbots lately had. They, as the Value of Mo- 
„k dey 
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ney decreas'd, enhanc'd the yearly Rents in Pro- 
ortion, as well of their Church Lands as of 
thoſe which came to them by Inheritance, which 
their Deſcendants, and ſuch as claim'd under 
them, have continued to do, inſomuch that ma- 
ny of the ſame Eſtates do now yield more thou- 
ſands by the Year, than they formerly did Hun- 
dreds, 

The Statutes before us do not only allow, but 
require, that more than the accuſtomed Rent 
ſhall be reſerv'd upon every Leaſe, in caſe the 
yearly Produce of the Land ſhall, one Year with 
another, prove to be worth more, than had been 
uſually paid, by the Fermors who occupied the 
ſame, not at that Diſtance of Time which hath 
been now mention'd, but within twenty Years 
next preceding the Date of each Leaſe. 

2. That the Fines paid at the Renewal of Lea- 
ſes, make up for what is wanting in the year- 
ly Rents, are Words of Courſe, which we often 
hear from thoſe who can hardly be ſuppoſed to 
conſider what they ſay, ſince they tell us in effect 
that the ſame Sum paid but once in ſeven Years, 
or upon the Fall of a Life, is equal to ſo much 

coming in every Year, or that a Part, anda ſmall 
one too, is as much as the Whole. 

But, were this the Caſe, ſuch Payments wou'd 
not ſatisfie our Statutes, any more than they 
would anſwer the Ends for which the Lands in 
Queſtion were given; That, as Sir E. Coke ob- 
ſerves 5 Rep. 2. can be done only by à continual 
Revenue paid annually, and not by ſuch as is in 

F 4. Expec- 


88 Reaſons for altering the Method 
Expeftancy or in futuro: for Poſju bilities, as ho 
adds, will not maintain Hoſpitality, or prevent 
Dilapidations. Fines that are not to come in 
till after a long Term of Years, or the Fall of 
Lives, nor then neither, till the Leſſor ſhall ac. 
cept the Conditions, which the Leſſee thinks fit 
to offer, are ſo uncertain a Revenue to a Prelate 
of ſixty or ſeventy Years Old, that it can ſcarce 
be call d an Expectancy, or any thing elſe than 
a mere Poſſibility, a very improper Fund for 
ſupplying the Poor with daily Food, and * 
ing ancient Edifices in Repair. 

The Plea of Cuſtom loſeth all the force, 
It might otherwiſe have, when it is ſet againſt 
either Law or Reaſon : In the preſent Cale it is 
contrary to both; To Law, as there are Statutes 
of the Realm made on Purpoſe to aboliſh it, 
againſt which no Preſcription of Time can pre- 
vail 1 Inſt. 113. It is contrary to Reaſon on ma- 
ny Accounts, particularly as it is injurious to the 
Succeſſors of thoſe who uſe it, the Succeſſors [ 
ſay, who will have the very ſame Right to the 
Lands with whic? their Churches or Colleges 
are endow'd, as any of their Predeceſſors ever 
had ; and conſequently to the Iſſues and Profits 
of thoſe Lands, be they more or leſs. The ex- 
tended or improv'd Rent will be as much their 
Due, as the old Rent was theirs who at any time 
went before them, even ſuppoting the one to ex- 
ceed the other no leſs in Value than it does in 
Tale or Number of Pounds ; whereas in-Truth 


they are much the ſame in n that reſpect, one 
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Pound as it made part of the old Rent, when 
that was ſettled, being really worth five or fix 
of thoſe that are now paid. Let us ſuppoſe that 
one who uſed formerly to have his Rent paid him 
in Gold, ſhould now receive the ſame in Silver, 
the Equivalent might as properly be called the 
extended Rent, as that which does now paſs for 
ſuch in the Caſe before us, and this for a Reaſon 
which will hold in both Caſes alike, viz. Be- 
cauſe the Number of Pieces and Quantity of Mo- 
ney are more and greater, tho' the Worth be but 
the ſame. A very ſmall Part of that which hath 
been thus extended, now goes for the old Rent 
of Church and College Eſtates, - and is reſerved 
upon Leaſes, for thoſe who hereafter ſhall ſuc- 
ceed to ſuch Eſtates; all that exceeds it, which 
is commonly five Parts of fix, oftener more than 
leſs, is made over to the Leſſees and their Heirs, for 
an inconſiderable Sum, paid in hand to the pre- 
ſent Poſſeſſors, tho! but Tenants for Life. I need 
not go about to prove that this is againſt all Rea- 
ſon, nor indeed can I ſhew it more plainly than 
the Thing ſpeaks itſelf. 
They who are for continuing this Cuſtom, 
becauſe they have ſuffered by it, and deſign no 
worſe to their Succeſſors, than hath been done 
to themſelves by thoſe who went before them, 
would do well to conſider, what better Right 
they can have in this than in any other Caſe, 
when they have been wrong'd by one Man, to 
make Repriſals upon another who never did or 


But 


could do them any Harm. 
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But after all, the Cuſtom illegal and unrea- 
ſonable as it appears to be, hath long been kept 
up without Interruption or Diſturbance, at leaſt 
hath never, that I can find, been call'd in Queſ- 
tion before any Court in Meſtminſter-Hall; and, 
ſhould it ever come to a Trial there, yet ſince the 
Goodneſs of a Cauſe does not always inſure the 
Succeſs, (if it did there would be little to do for 
the Lawyers, ) no Man can tell what would be the 
Event. Cauſes, its true, that had ſome Affinity 
with this before us, have been determined in 
thoſe Courts, but after ſuch a Manner as makes 
it ſtill more uncertain, what would be the Iſſue 
of this; of which I ſhall give ſome Inſtances. 

Differences ariſing between the Clergy of Lon- 
don and their Pariſhioners, about the Payment of 
Tythes, the Matter was reterr'd to the Arch- 
biſhop of Canterbury, the Lord Chancellor, the 
three Chief Juſtices and others, whoſe Award 
was confirm'd by Act of Parliament, 37 Henry 
VHI. c. 12. by which it was decreed among other 
Things, That the Inhabitants of London ſhould 
yearly, without Fraud or Covin, pay their Tythes 
after the following Rate. 

Of every Ten Shillings Rent by the Year of 
Houſes, Shops, Ware-Houſes, Cellars and Stables 
Sixteen Pence Halfpenny, or Two Shillings 
Nine Pence the Pound ; and that when any Leaſe 
was made of a Houſe, Shop, &c. by Fraud or 
Covin, reſerving leſs Rent than had been, or then 
was, accuſtomed ; or without any Rent reserv'd, 
by reaſon of any Fine, or Income paid before 
| = hand, 
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hand, or by any other Fraud or Covin, the Te- 
nant in ſuch Caſe ſhould Pay after the Rate a- 
foreſaid, according to the Rent which the Houſe, 
Shop, Sc. was laſt letten for, without Fraud or 
Covin before the making of ſuch Leaſe. 

If any Doubt ſhould ariſe concerning this 
Matter, the Lord Mayor, with the Afiſtance of 
Council, was to determine the ſame, which 
| ſhould he fail to do within two Months after 
Complaint made, or if either of the Partys found 
themſelves aggriev'd by his Sentence, they might, 
within three Months complain to the Lord Chan- 
cellor, who ſhould put an End to the Diſpute, 
according to the Intent and Purport of this De- 
Cree. 

The Livings of the London Clergy were, when 
this Decree was made, reckon'd at about 40 J. a 
Year, ſome 10 J. more, others by ſo much leſs. 
This, as things went at that time, might be 
thought a competent Maintenance; but it ceas'd 
to be ſuch, as it grew leſs in Value, which it 
ſoon afterwards began to do for the Reaſons a- 
bove mentioned; to which may be added thar, 
as the City became more populous every Year 
than before, by reaſon of a greater Encreaſe of 
Trade there than in other Parts of the Kingdom, 
the Price of all things neceſſary for Life was rai- 
ſed there in a greater Proportion than elſewhere. 
The Rent of Houſes, its true, aroſe in the ſame 
Proportion, and the Law had provided that the 
Clergy's Maintainance ſhould be augmented ac- 
cordingly; But ways were found out to hinder 
Co their 
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notorious a Chear, If they did not put the afore- 


92 Reaſons for altering the Method 
their having any Relief from thence : It became 
a common Practice among the Citizens, (of the 
inferior ſort I ſuppoſe,) in renewing their Leaſes, 
to agree with their Landlords, that whatſoever 
they were to pay more for the Hire of their Shops 
or Houſes, than they had done formerly, ſhould 
nor be call'd Rent, but go by ſome other Name; 
That which they commonly gave to this additi- 
onal Payment was a Fine, uſing that Term, not 
as tis underitood in the Caſe before us, for a 
certain Sum paid all at once for many Years to 
come; for it ſeems, that neither Landlord nor 
Tenant could find his Account in ſuch Fines; 
but for a Sum payable at the end of every Year 
or Quarter, at the ſame time with that which 
{till retain'd the name of Rent, and qualify'd as 
yearly and quarterly Fines. Some would have 
theſe advanc'd Payments to paſs for New Years 
Gs, others call'd them Aunuitys, other more 


ingenious pretended that they were due to the 


Landlord, as Intereſt for Money, ſuppoſed to be 
laid out in improvements and Furniture of the 
Houſe; ſome, it ſeems, thought they might as 
honeſtly make two Leaſes of the ſame Houſe, 
one for the Landlord wherein his full Rent was 
reſerv'd to him, another to ſhew the Miniſter, 
when he was to receive his Tythes. 

It does not appear, how the Lord Mayors be- 


haved on theſe Occaſions, and we are not, with- 


out Proof, to imagine, that Perſons in that Ho- 
nourable Station would give Countenance to ſo 


ſaid 
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ſaid Decree in Execution. it was, probably, on 


account of ſome Defe& which the more learned 
in the Law pretended to find in it, or in the 
Statute made to confirm it. If is plain, chat 
ſome further Regulation of this Matter was 
thought to be wanting, fince a Bill for that pur- 
poſe was brought into Parliament in the Begin- 
ning of K. James I. Reign, and promoted by two 
of the Members that ſerv'd for London; and, 
when it miscarried, I know not how, for the 
Houſe, as tis ſaid, ſeem'd to favour it, Sir Hen. 
Billingſiy, one of thoſe Gentlemen ſhew'd, that the 
Governing part of the City were in good earneſt, 


for putting an End to thoſe ſcandalous Practices, 


by undertaking for the Court of Aldermen, of 
which he was likewiſe a Member, that it ſhould 
be brought in again at their Charge. But the 
Seſſion drawing then to an End, and Parliaments 
not meeting ſo often in thoſe Times, as they have 
done ſince, the London Clergy were left to ſeek 
for Juſtice elſewhere. 1 

Mr. Bell Rector of St. Michaels Jueen-Hitbh, 
believing, as it ſeems, that the Eccleſiaſtical 
Judge, who by common Right hath the ſolo 
Cogniſance of ſuch Caſes, might ſtill have a con- 
current Juriſdiction, ſince there are no negative 
Words in the Statute to diſable him, brought 
his Action in the Biſhop of London's Court, for 
T vythes of a Houſe, call'd the Boresbead in Bread. 

ſtreet; the Caſe was thus: A Leaſe had lately 
been made of that Houſe, reſerving the accuſ- 


tomed Rent, as it was call'd, of five Pounds, 


which 
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94 Reaſons for altering the Method 
which had, as it ſeems, been all along paid ever 
fince the Decree was made; and at the ſame time 
it was agreed, that the Landlord ſhould receive 
yearly a large Fine, or Income to be paid on the 
fame Day, with his Rent as a Sum in Groſs, 
Which Reſervation and Covenant, as Mr. Place a 
Gentleman of the Temple, who wrote the Com- 
plete Incumbent, (and not Dr. Yat/on, Dean of 
Battel, as tis pretended in the Title Page) fairly 
owns, Were made to defraud the Parſon of the 
true Rent, of the ſaid Houſe, which he ought to 
have had, according to the true Intent of the ſaid 
Decree, fince ſo much Rent might have been re- 
ferv'd for the ſaid Houſe, as both the five Pounds 
reſerv'd, and the Sum in Gross amounted to, 
This being a Caſe that would admit of no 
Diſpute in any Court of Equity, that is where- 
ſoever Juſtice is like to take Place of Law, a 
Prohibition was awarded by the Court of Com- 
mon-Pleas to the Biſhop of London's Chancellor, 
requiring him to ſtay the Plaintiffs Suit; the 
Reaſon was, becauſe the Statute had appoint- 
ed ſpecial Judges in ſuch Caſes, viz. the Lord 
Mayor and his Aſſiſtants; and yet the Court of 
Common-Pleas, who were not ſuch Judges, took 
upon them to determine the Matter; and deter- 
mine it they did, by declaring that the Plaintiff 
could alledge no Fraud in this Caſe; ; and there- 
fore could have no Cauſe of Suit. This per - 
tam Curiam, after they had previouſly reſolv'd, 
among other Things; That where the Rent of a 


Houfe is encreas'd, there rhe Tythes ought to be 
paid 
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paid according to the whole Rent, What the 
Court infiſted upon, as the Ground of their 

udgment, was, the Parſons confeſſing in his Li- 
bel, that the accuſtomed Rent was reſerv'd ; and 
from thence it was inferr'd, that he could averr 
no Fraud in ſuch Reſervation; for the Fraud in 
the Decree 1s, when leſs Rent than uſual, or when 
no Rent at all is reſerv'd. The Parſon might 
well acknowledge that five Pounds was as much 
as the Houſe had been anciently let for, and that 
five Pounds was ſtill referv'd under the name of 
Rent. But could he, or the Court, or any By- 
Stander imagine, that there was no Fraud or Co- 
vin in the Reſervation of that Sum, and no more; 
or that the Houſe really was then, or had been 
for a conſiderable Time before, letten and hired 
for no greater Sum, when every Body knew, that 
five Pounds at the time of this Trial g Fac.) 
could not be worth a third or fourth Part of 
what 1t went for when the Decree was made ? 
(37 H. VIII.) They who ſate upon this Trial 
muſt, in all likelyhood, have been grown Men 
long before the Death of Queen Eligabeth, dur- 
ing whoſe Reign the Alteration ſo often menti- 
oned, in regard to the Value of Money, was 
more remarkable than at any other time. It was 
obvious for them to obſerve that the Price of 


things had doubled or trebled within their own 


Memory; and was it poſſible for them, not to 
ſuſpect a Fraud, when told that a Houſe, ſitu- 
ate in the Heart of the City, had lately been hir- 
ed at the Rate it was let for in Henry VIIIth's 
1 Time? 
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Time? But, to ſay the Truth, here was no room 
for Suſpicion, for that implies ſome Degree of 
Doubt ; but there could be none in this Caſe, as 
it lay before the Court, it being taken for grant- 
ed, thai the Houſe had been hired by the Tenant, 
and let by the Landlord, for a large yearly Sum, 
over and above the five Pounds uſually paid, 


when the Decree and the Statute were made, 
which all the World muſt underſtand to be an 


Encreaſe of Rent. Why then did not the Court 


adjudge, that the Tythes ſhould be paid accord- 
ingly, purſuant to the plain Intent of the Statute, 
as ſet forth by themſelves? Why this Encreaſe of 
Rent was called by another Name, and that, as 
it ſeems did, in the Opinion of theſe Reverend 
Judges, make it become another Thing. 

Now if this Deciſion be according to Law, it 
may ſerve for a Precedent in the Caſe before us, 
if that ſhall ever be brought to a Trial, ſo far as 


to make the ſmall part of the Rent, which is 


commonly referv'd in Church and College Lea- 
ſes, to paſs for the Whole; and to indemnify the 
Leſſors, who ſhall convert the Remainder to 
their own private Uſe, under the Notion of Fines; 


for, as to the Legality of the Thing, it matters 


not whether the Fines be paid all at once, in 


groſs Sums, or in Parcels by the Year together | 
with the Rent. 


But then we find in the Proceedings upon ano- 
ther Statute ſuch Management condemned as 
fraudulent, injurious, and conſequently illegal ; 
and the Perſons found guilty of the ſame, com- 


pelicd 
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pelled to make good the Damage done to the 
Party griev'd, or to the Public: Which Proceed- 
ings, if well grounded, may be apt to occaſion 
very ſevere Reflections upon any Court of Juſ- 
ice, that ſhall pretend to authoriſe what is ſo 
condemn'd or do any thing that may ſeem to en- 
courage it. 

The Statute I mean, is the 43 Elix. c. 4. com- 
monly call'd the Statute of Charitable Uſes, which 
may be taken for a Supplement to the Reſtrain- 
ing Acts; as providing a Remedy againſt the 
Abuſe of ſuch Pious and Charitable Donations, 
as do not come within thoſe Acts. In the Exe- 
cution of this Statute, I find it obſerv'd as a 
Rule, never to be dispens d with, that where any 
Lands, Tenements, Gc. have been given for the 
Relief of poor People, the Maintenance of 
Schools, or of Scholars in the Univer/ttys, or any 
other pious or charitable Uſe ſpecify'd therein, 
the Rents ariſing from ſuch Donations, how 
much ſoever improv'd, or encreas'd ſhould be 
wholy, and folely apply'd to that Uſe. So that 
whenever any ſuch Lands were found to have 
been Leas'd out at an Undervalue, that is when 
the reſerv'd Rents came ſhort of what the Lands 
were worth by the Year, when the Demiſe was 
made, the Leaſes were annulled, and the Parties 
concern'd fore d to refund their unjuſt Gains. It 
deſer ves your Notice, that this was not done by 
virtue of any Special Directions contain'd in the 
Statute, but out of a pure Principle of natural 


Juſtice, which is known to all Men alike, that 
© can 
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can think and reaſon, and is, as we are often 
told the Ground of. our Common Law, it not 
the very Law itſelf. For the Commiſlion given 
to thoſe, who are to be Judges in the Caſe, goes 
no further than to Authoriſe them, after En- 
te quiry made by the Oaths of twelve Men, and 
ce all other Lawful means, of al] Abuſes, Brea- 
„ ches of Truſts, Negligences, concealing, de- 
5 eite miſconverting or miſgovernment of 
te any Lands, Tenements, Sc. given to or for 
cc any Charitable and Godly Uſes before rehear- 
« fed; and hearing the Parties intereſted, 70 
« ſet down ſuch Orders, Fudgments and Decree: 
« as the ſaid Lands, Te enements, Rents, &c. may 
be duly and faithfully imploy' d to and for ſuch of 
the Charitable Lies, for which they were given 
« by the Donors and Founders thereof,” So that 
one would think the Judgments and Decrees in 
the following Caſes, muſt be founded on rhe 
Rules of Common Law. 

Mich. 10. Car. Land to the Value of 3 /. per 
Annum was given, in the Reign of K. Hen. VIII. 
to the Pariſh of Elubam in Kent, for repairing 
the High Ways; which, in time, came to be 
Worth 11 I. per An. The Veſtry-men demis'd it to 
one Warreyn for 50 Years, reſerving the old Rent 
of 3 /. The Commiſſioners vacate the Leaſe, or- 
dering it to be ſurrender'd and cancell'd; and 
not fatisfy'd with That, Decree that ZYarreyn, for 
the Time that he enjoy'd the Land, ſhould pay 
the Surpluſage of Rent, according to what the 
Land was worth, when the Leaſe was made. He 
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brings an Appeal into the Court of . Chancery, 
where the Decree is affirm'd by the Lord Keeper 
Coventry: and it is reſolv'd, among other Things, 
that the making this Leaſe, at an Undervalue, 
was a Breach of Truſt and a Fraud, to deprive 
the charitable Uſe of the true Value of the Land. 

Again, Hil. 11. Car. in the Caſe of Sutton 
Colefield in Com. War. Reſolv'd if Land to the 
Value of 3 /. per Annum be given to a charitable 
Uſe, which is paid accordingly, and afterwards 
the Land encreaſeth to a better yearly Value, if 

the encreas'd Value be not alſo paid to the cha- 
ritable Uſe, That is a Breach of Truſt, which the 
Commiſſioners may reform. 

King Edward VI. gave Land to the Mayor 
and Communalty of Morpeth in Northumb. then 
valued at 20. a Year, to maintain a Schoolmaſ- 
ter there, and appointed them Viſitors of the 
Schoolmaſter and Scholars, to fee that they be- 
haved themſelves according to his Orders. This 
Land comes to be worth 100/. per Annum. The 
Corporation, notwithſtanding, allows the School- 
maſter but 20/, A Commiſſion is granted 5. 
Car. to reform this Breach of Truſt, as it then 
appear 'd, and was afterwards found to be. The 
Corporation, when ſummon'd, refus'd to appear 
before the Commiſſioners, becauſe they were ap- 
pointed Viſitors, there being a Proviſo in the Act, 
That not any thing contain'd therein ſhould extend 
to any City, or Town Corporate. nor to any Lands 
or Tenements given to charitable Uſes within any 


ſuch City or Town, where a ſpecial Governor or 
| G2 Gover- 
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100 Reaſons for altering the Method 
Governors are appointed, to govern or direct ſuch 
Lands, Tenements, &c. neither to any College, 
Hoſpital or Freeſchool, which have ſpecial Gover- 
nors or Overſeers appointed them by the Founder.“ 
The Mayor and Corporation of Morpeth claim 
an Exemption from the Power of the Commitſh- 
oners, by virtue of this Proviſo, which the Com- 
miſſioners certify to the Lord Keeper: adding, 
that the Viſitors were the Perſons truſted, and 
had broken the Truſt. The Lord Keeper, upon 
this Certificate, declares his Opinion to be, That 
the Commiſſioners might proceed in the Execution 
"of their Commiſſion: For that the Viſitors, being 
Truſtees, and Parties, breaking the Truſt, were 
not within the Intent of the Proviſo: And, if it 
ſhould be otherwiſe conſtrucd, this Breach of Truſt 
would eſcape unpuniſh'd, unleſs in Chancery or in 
Parliament, which were a tedious and chargeable 
ſuit for poor Perſons. This I confeſs, thews that 
the Lord Keeper did nor think they could have 
a Remedy in the Courts of Common Law; I 


| ſuppoſe, becauſe the Statute had preſcrib'd a par- 


ticular Method of Proceeding in ſuch Caſes. But 
he could never think, that the Thing in Queſ- 
tion could be juſtify'd as lawful, by any Court 


that had Cogniſance of it, for he declar'd at the 


ſame time, That the not beſtoꝛving the encreas d 
Value upon the Uſe for which the Land was given, 
was a Breach of Truſt in the Corporation, if no 

other Uſe be expreſs'd in the Letters Pattent. 
The ſame Prince, (Ed. VI.) founded a Free- 
School at Chelmsford in Efſex, and made it a Cor- | 
poration 
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poration of Guardians, Maſter and Uſher, and 
gave a Chantry to them and their Succeſſors, to 
maintain the Maſter, Uſher, and certain poor 
People in Chelmsford, and Moulſham ; ordering 
that the Rents, Profits and Iflues of the Lands 
ſhould be employ'd to that, and no other Uſe, 
a Limitation always ſuppos'd in ſuch Donations 
when no other Uſe is expreſs'd. The Lord Petre, 
Sir Thomas Mildmay, Sir John Tyrrel, and Sir 
Humphry Mildmay were appointed Governors of 
the Free-School and Land ; and were to be ſuc- 
ceeded in that Truſt by the Heirs Male of their 
Bodies. It was provided withal, that no Ferſon 
ſhould be a Governor, who was under the De- 
gree of a Knight. The Lands, when this Mat- 
ter came into Queſtion, viz. in 1659, were 
worth 3001. by the Year, but yielded no more 
than they did at the time of the Foundation; 
which was imputed to the Heir of the laſt named 
Governor, who, whilſt the Deſcendants of the 
reſt were either within Age, or beyond the Seas, 
leas d out the Lands at the old Rent, taking Fines 
and defrauding the Truſt. For this Cauſe, a Com- 
miſſion of Charitable Uſes being ſued out, it was 
decreed, that the Government and ordering of 
the Eſtate ſhould be committed to other Truſtees. 
The aforeſaid acting Governor, as they of Mor- 
feth had done before, excepts againſt the Decree, 
pretending that the Corporation, having ſpecial 
Viſitors appointed, was within the abovementi- 
oned Proviſo; to which the ſame Anſwer was 


given, as in the Caſe of Morpeth, and that Cale, 
N 8 among 
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among other Precedents, urged in behalf of the 
Decree. But the Lords Commiſſioners of *the 
great Seal, as Whitlock, Liſie, and Keeble were 
then call d, did not think fit to confirm ir. How- 
ever they agreed in condemning the Fraud, and 
order d that a Bill ſhould be exhibited in Chan- 
cery, againſt the Viſitors and Governors, to the 
End, that their Breach of Truſt being prov'd, a 
Courſe might be taken for the Relief of the Poor 
and the School, purſuant to the Founders In- 
tention. 

As theſe and other like Caſes, to be met with 
in Dukes Law of Charitable Uſes, come nearer to 
the Purpoſe in hand than that which was before 
recited : So the Decrees made upon them ſo often 
repeated and confirm'd, as they have been, muſt, 
one would think, be of greater Weight in the 
preſent Diſpute than the ſingle Judgment given 
by the Court of Common. Pleas in the London 
Clergys Caſe. 

However, it can hardly be expected, that thoſe 
Decrees ſhould without ſome Contradiction, be 
admitted for Precedents in the Caſe before us. 
It will probably be objected. 

iſt. That they who have the Diſpoſal of 
Church and College Eſtates, are not to be conſi- 
dered as imple Truſtees, they having a Right of 
their own in thoſe Eſtates, 7 
| 2dly. The ſaid Decrees had their Sanction in 
a Court of Equity, whereas this Cauſe, if it ever 
comes to a Hearing, muſt be try'd in a Court of 
Law. But the Rules and Methods by which thoſe 

Courts 
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Courts proceed, are ſo very different, that a 
Judgment given in the one can be of no Conſe- 
juence in the other. In ſhort, there are ſome 
who ſeem to be of Opinion, that Leaſes annull'd, 
as fraudulent by the Commiſſioners of Charitable 
Uſes, would have been found good in Law, 7. e. 
would have been approved of and confirm'd in 
Courts of Common Law. f 
To the firſt of theſe objections it may be an- 
ſwered. That whatever Right the preſent Poſ- 
ſeſſors have in the ſaid Eſtates, it can laſt only 
for their own Time; and muſt determine upon 
their Ceſſion, Death or Removal, one of which 


may happen immediately after the Leaſes are 


ſign'd. So that for the Time thence to come, 
they are no more than Truſtees for thoſe that 
ſhall ſuccced them; nor are they otherwiſe con- 
ſidered in the Statutes that concern them. The 
Limitations in the Enabling Act and the whole 
Purport of the Reſtraining, tye up their Hands 
from acting in any other Quality, If they differ 
in any Reſpect from other Truſtees, it is becauſe 
they lye under a ſtronger Obligation of Juſtice 
to a faithful Diſcharge of their Truſt, Ir is part 
of the Duty, for the doing of which they receive 
a Maintenance out of the ſaid Eſtates, to traſ- 
mit the ſame entire to their Succeſſors, and ſo it 
may he truly ſaid, that they are paid for that, 
which in other Caſes is commonly perform'd 
gratis. | 

The Opinion given by the Chief Juſtices, 
with the Concurrence of all cheir Brethren, in the 
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Caſe of Thetford School, may ſerve for an An- 
ſwer to the ſecond Objection: unleſs we can ima- 
gine, that thoſe Sages of the Law thought them- 
ſelves at liberty to maintain both ſides of a Con- 
tradiction, the one in their own Courts, the 
other when conſulted by the Lords in Parliament, 

A private Bill having been exhibited in Parlia- 
ment 8 Fac. for the Erection of a Free-School, 
and other purpoſes; a Queſtion was mov'd by the 
Lords, and referr'd to the Judges upon the fol- 
lowing Caſe. 

Sir Thomas Fulmerſion in the gth Year of . 
1567. devis'd by will Land to the Value of 351. 

per Ann. to certain Perſons, and their Heirs, for 
the Maintenance of a Preacher four Days in the 
Year, the Maſter and Uſher of a free Grammar- 
School, and of certain poor People; limiting 
the Sums which each Perſon Was to receive, and 
which amounted in all to the whole annual Pro- 
fit of the Land. The Rent of this ariſing in the 
ſame Proportion with that of other Lands, a- 
mounted in about forty Years time to 100 /. It 
then became a Queſtion, what was to be done 
with the Encreaſe? Should the Preacher, School- 
maſters and Poor be till put off with the ſame 
nominal Stipends that had been aflign'd them by 
the Founder, whilſt the Truſtees made a y early 
Dividend of 65 /. among themſelves, or 5. out 
the Land for a "large Fine to be put into their own 
Pockets, reſerving the old Rent to be paid purſu- 
ant to the Letter of the Donors Will? The two 
Chief Juſtices, and Juſtice Walmſly were order 90 
by 
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by the Lords to take this matter into confidera- 
tion; who fate ſeveral Days upon it at Serjeant's- 
Inn, and after hearing of what could be ſaid by 
Council learned on both ſides, had a Conference 
with the other Judges; Not that they could think 
the Point in Queſtion to be ſo exceeding difficult, 
as to need all this Conſultation ; But they conſi- 
dered, no doubt, of what Conſequence their for- 
mal Determination of it would be, in more Ca- 
ſes, and thoſe of greater Importance, than that 
which lay before them. In fine, it was reſolv'd, 
that the ſaid Increaſe ſhould be employ' d in au 
menting the Stipends of the Preacher, Sch 


maſter, Uſher and Poor; and if there were any 


Surpluſage, it ſhould go to maintain a greater 
Number of Poor; and that no part of it ſhould 
be converted by the Deviſees to their own private 
Uſe, ſince it appear'd from the Diſtribution made 

by the Deviſor, that he deſign'd the whole Pro- 
bs of the Land for Works of Piety and ma pay 

This Reſolution, faith Sir Hind Coke, 

grounded u pon apparent Reaſon, for if the rs 
had decreas'd in Value, the Preacher, School- 
maſter, &c. would have laſt: So pari ratione, 
if the Lands increaſe in Value, they ought to 

ain. But, with ſubmiſſion, there is no Cauſe 
to think that the real Value of this Land was in- 
creas'd, or that 100 J. was worth more in 1610, 
than 35 /. had been in 1567. Had the Eſtate indeed 
been improv'd, as to its intrinfic Worth by ſome 
extraordinary good Management, and the Price 


of things continued as it was when the Will was 
made, 
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convert the reſidue to private Uſes, where in Right 


106 Reaſons for altering the Method 
made, I do not See, to whom the Advantage | 
ought rather to accrue, than to the Deviſees. 
Surely they would have no Cauſe ro complain, 
who were paid to the full what the Teſtator left 
them. 
Bur thoſe Reverend Sages had a much better 


Argument for their Opinion, and that too ground- 


ed upon a Parity of Reaſon; they found the Caſe 
to be much the ſame with that of Collegiate Bo- 
dys, and taking that for granted which we have 


hitherto been endeavouring to prove, they 


thought it would be alike injurious to the foreſaid 
Perſons, if they had not the true Value of whar 
the Teſtator had aſſign'd them: as it would be 
to the Members of any College, if the real Iſſues 
of an Eſtate left them by their Founder, or any 
confiderable Part of the fame were interverted, 
or apply'd to any other Uſe than theirs. 

And they ſaid, that this Caſe concerns the Col- 


Teges in the Univerſities of Cambridge and Oxford, 


and other Colleges, For in antient Times, when 
Lands were of a ſmall yearly Value, (Viftuals then 
cheap) and were given for the Maintenance of poor 
Scholars; every Scholar was to have a Penny, or 
a Penny Half-penny a Day; that ſmall Allow- 
ance, was then compctent in reſpect of the Price 
of Vittuals, and the annual Value of Land. But 
now, the Price of Victuals being increas'd and 
21th them the annual Value, it would be injurious 
fo allow a poor Sholar but a Penny or Penny- 
Halfpenny a Day, which cannot ſubſiſt him, and 


or 


of Church and College Leaſes. 105 


or in Law (En Droit) the Whole ought to be im- 
ploy'd to the Maintenance or Increaſement (if it 
may be) of ſuch Works of Piety and Charity which 
the Founder hath expreſs'd, and no part to any 
private U/e. For panis egentium vita pauperum 
eſt et qui defraudat eos homo Sanguinis eſt. 8 Co. 
] 

. And afterwards upon 4 wiah the 
« other Judges, (continues the Reporter) they were 
« of the ſame Opinion. And they agreeing in their 
« Opinions, the ſaid Bill paſs'd both Houſes, and 
« was afterwards confirm'd by the King's Royal 
« Aſſent. Obſerve Reader, ſaith Sir Ed. Coke, 
« a good Rule in the Act of Parliament entitled 
Statut. Templariorum. Ita quod Semper pia et cele- 
berima voluntas donatorum in omnibus teneatur, 
et expleatur, et perpetuo Sanctiſſiime per ſeveret. 

N. B. If there be any Acts of Parliament, 
made to declare the Law as it ſtood when thoſe 
Acts were made, as we are occaſionally told of 
many, may not this concerning Thetford School 
be reckoned one of that Number ? But what we 
inſiſt upon, * is the Concurrent Opinion of all 
the Judges in a Point of Law, which comes ful- 
ly up to the Caſe in Hand, ſo far as Collegiate 


Bodies are concern'd therein. 


It is the common Opinion of our Modern 
Lawyers, that before the reſtraining Statutes 
made in Queen Elizabeths Reign, Eccleſiaſtical 
Perſons had as full Power and Authority to leaſe, 
grant, or alienate any, or all of their Poſſeſſions, 
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as any Perſon ſeiz'd in Fee of a Temporal Eftate 
then had, or as yet hath : Biſhops indeed, they 
Say, and other Corporations Sole, as they call 
them, were to have the Aſſent of their Chapters, 
Sc. in exerciſing this Power. But then, they tell 
us, that Deans and Chapters, Maſters and Fel- 
Jows of Colleges, Wardens and Brethren of Hoſ- 
pitals, and ſuch like Corporations, aggregate of 
many, might of themſelves make Leaſes for 
Years or Lives, Gifts in Tail, or Eſtates in Fee 
to whom they ſhould think fit, without the Con- 
firmation or Conſent of others. So that if this 
be true, the Superior of any Religious Houſe, 
the Maſter of a College, or the Warden of an 
Hoſpital, if he could but corrupt the major Part 
of his Brethren, by allowing them a ſhare in the 
Spoil, might alienate the whole Eſtate of a Com- 
munity, without being call d to an Account for 
fo doing. And it might ſeem a Wonder how it 
came to paſs that thoſe large Poſſeſſions, former- 


ly belonging to Religious Foundations, with 


which ſo many Families are enrich'd at this Day, 
were not otherwiſe diſpos'd of before K. Henry 
VIIIchs Reign. But I ſuppoſe the meaning of 
the ſaid Gentlemen is, that ſuch Alienations might 
have been made, for any thing to the contrary 
contain'd in their Books; and what we are to 
gather from hence, is, that the temporal Courts 


very ſeldom intermeddled in Caſes of this ſort, 


which were anciently determin'd by Laws and 


Rules whereof thoſe Cours had little Knowledge. 
It 


_ of Church and College Leaſes. 109 

It is certain that as the Law ſtood for many 
Reigns after the Conqueſt, the Eccleſiaſtical 
Courts had an excluſive Juriſdiction in Cauſes 
relating to Churchmen and their Poſſeſſions; of 
which among other Proofs that might doubtleſs 
be brought, pleaſe to take the following : Ir is 


one of the Laws aſcrib'd to St. Edward, and 


ſaid to have been confirm'd by the Conqueror, 
that Quicunque de Eccleſia aliguid tenuerit, vel in 
fundo Ecclehe manſionem habuerit, extra Curiam 


Ecclefiafticam coactus non placitabit, niſi (quodabſit) 


in Curia Eccleſiaſtica de recto defecerit, In the 


Charter, given and Sworn to by K. Stephen, we 
find this among other particulars; Ecclſiaſtica- 
rum per ſonarum, et omnium Clericorum et rerum 
eorum juſtitiam et poteſtatem; et diſtributionem 
bonorum Eccleſiaſticorum in manu Epiſcoporum eſſe 
perhibeo, et confirmo. By the ninth Article of 
Clarendon it was declar'd, that none but Eccleſi- 
aſtical Courts could hold Pleas concerning Tene- 
ments that were found to be of Franc Almoigne, 
or belonging to the Church. Accordingly Gian- 
ville, who was conſtituted Juſtitiary of all Eng- 
land towards the End of Henry IId's Reign, gives 
it for Law, that Pleas of Freehold between Clerc 
and Clerc; or when a Clerc is Defendant, let who 
will be the Plainriff, ſhould be no where held 
but in the Court Chriſtian, in Caſe the Fee were 
Eccleſiaſtical. = | 

He adds, its true, purſuant to the aforeſaid 
Article, that a Queſtion concerning the nature 
of any Fee, as whether it was Eccleſiaſtical or 
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110 Reaſons for altering the Method 
Laic, ought to be tried in the King's Court ; bur 
then, 1f it appear'd to be of the former Sort, 
that Court had nothing more to do in the Caſe, 
though the Tenant ſhould pretend to hold of the 
Church for a valuable Confideration ; which I 
take to be meant by per debitum ſervitium, Hence 
it is that the ancient Writ of Prohibition, went 
no further than to reſtrain the Courts Chriſtian 
from intermeddling in Pleas of Lay Fees, as ap- 
pears from a Copy of that Writ given by the ſaid 
Juſtitiary of England. Rex Fudicibus Eccleſigſ- 
ficts Salutem, Prohibio vobis ne teneatis Placi- 
tum in Curia Chriſtianitatis guod eff inter N. et 
R. de laico Feod prædicti R. unde ipſe queritur, 
quod N. eum trahit in placitum in Curia Chriſti- 
anitatis coram vobis; quia illud Spectat ad Coro- 
nam et dignitatem meam. How, and when the 
Law came to be alter'd in this reſpect, I leave 
to the Enquirys of others, but that it continued 
the ſame ſince len. IId. ſeems very probable 
from what paſs'd under King Richard I. in a 
Convention of the Norman Nobility and Clergy, 
and aſſented to by that Prince, it being there a- 
greed among other Things; that, Nia fiet recog- 
nitio in foro ſeculari ſuper poſſeſſione, quam virt 
Religiofi, vel quacungue Ecclejjaſtice Perjone, 20 
annis, vel amplius pofſidertut.Similitery nulla fiet 
recognitio, fi Carta, vel alio modo, Elemoſynatam 
efſe poſſeſſionem probare poterint, ſed ad Hccleſi- 
aſticos Fudices remittentur, 

But as little as the temporal Courts had to do 
with the Poſſeſſions of the Church, they did not 

j = ” ſuffer 


of Church and College Leaſes. 111 
ſuffer them to be alienated at the Will and Plea- 
ſure of the Poſſeſſors; tor beſides the Writ de 
fine Aſſenſu Capituli, by which, when a Biſhop, 
Abbor, or Maſter of an Hoſpital had demis'd 
Lam. or Tenements without conſent of the 
Chapter Convent or Fraternity, the Succeſſor had 
his Remedy at Common Law: Glanville tells 
us, that the Prelates could not Enfeof or Leaſe 
out for a long Term any part of their Demeans, 
without the King's Conſent or Confirmation. 

Notandum, quod nec Epiſcopus, nec Abbas, quia 
corum Baronice unt de Eleomoſyna Regis, et ante- 
ceſſorum ejus, non poſſunt de Dominicis ſuis ali- 
quam partem dare ad Remanentiam. It has been 
a Queſtion, whether theſe laſt Words, as uſed 
here by Glanville, ſignify for a long term, or for 
ever : It ſeems moſt likely that he meant no more 
than the Civilians do, by long? temporis Locatio. 
The Reaſon is, becauſe the King's Licenſe, or 
Charter of Confirmation, could not make good 
a perpetual Alienation, as will appear from the 
following Records, to be found in Madox's Hiſ- 
tory of the Exchequer. p. 357 

Abbas de Whitebi debet 100 Marcas, ut Bur- 
genſes de Whitebi 797 poſſint ut! libertatibus Abi 
conceſſis ab Abbate, [Ric de Watervil, ] et Con- 
ventu de Whitebi et Carta Domini Regis Confir- 
matis, donec judicatum fit in Curia Regis, A- 
bas et Conventus eis dare potuerunt illas libertates: 
Willelmus Clericus, Radulphus filius Sudof, et 
Simon de Reſeburn eben quater XX. 80. ] Mar- 
cas, pro je et tota Villata de Whitebi pro haben- 
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da confirmatione de libertatibus ſuis ficut Abbas et 


Monachi de Whitebi eis confirmaverunt et conceſ- 
ferunt, Mag. Rot. 1. J. Rot. 46. Everwich ſcira. 
Where we may Note, that it was uſual in thoſe 
Times for our Kings to take Money, ſometimes 
from both Parties for the Trial of Cauſes in their 
Courts. The Iſſue of this Trial was as follows, 
Johannes Rex. Sciatis nos concęſſiſſe P. Abbati de 
Whitebi, guod Carta Ricardi de Watervil quon- 
dam Abbatis de Whitebi, et Conventus ejuſdem loci, 
guam Burgenſes de Whitebi habent, quæ eft con- 


tra dignitatem Eccle fe de Whitebi „ non Cconfir- 


mabitur a nobis. 


This, its confeſs'd, ſeems to be an ann 


nary Caſe, and to have been tried in the Tempo- 
ral Court, becauſe the Validity of the King's 
Charter was call'd into Queſtion. For Cauſes 
of a like Nature were commonly tried in the 
Spiritual Courts. When difficulties aroſe, the 
King, would at the Biſhop's Requeſt, either per- 
mit the Judges of thoſe Courts to fir in his own, 
in order to have the Advice and Aſſiſtance of his 
Judges upon any Emergence; or command his 
Judges to ſit in the Spiritual Courts for the ſame 
purpoſe: as will appear from the following 
Writs, which we have in Prynnes Hiſtory of K. 


John, &c. +” 


Chartæ 2 F. M. 27. Dorſo. Rex Fuftitiariis, 
Vice comitibus et — Ballivis et Mi niſtris ſuts 
Salutem. Sciatis nos conceſſiſſe Ven, Patri noſ- 


tro, I. Norvicenſi Epiſcopo, quid omnes terras, te- 


nements et Folſeſſiones tempore Prædeceſſirum in- 


Jujte altenatas, alte polſet revocare: et ſi in illis 


FeVo- 


of Church and Collage Leaſes. 113 

revocandis conſilio Curiæ noſtre indiguerit, vo- 
lumus et concedimus quod idem Epiſcopus, ft volue- 
rift, Curiam ſuam in Curia noſtra ponat, ut 
2 ſue quas ibi poſuerit, per Fudicium Cu- 
riæ noſtre et conſuetudi nem Rexni terminentur. 
FO L. 3. p. 30. 
Pat. 3. J. M. 4. N. 20. Rex. Capitali Fuſtitia- 
rio ſuo, et aliis Fuſtitiariis ſuis, Angliæ. Volumus 
guod Ven. Pater noſter in Chriſto, H Hubertus Can- 
ruar, Archiep. revocet in Curia ſua, Secundum 
confuermt] inem et libertatem Curie ſuæ, omnia 
Dominica jua injuſte alienata, per Sacramentum 
liberorum et legalium hominum de Viſneto— Volu- 
mus etiam quod, fi requiſierit, duo de Fuſtitiariis 
no/tris mittentur in Curiam ſuam, ad illud viden- 
dum et auxilium ei impendendum, h neceſſe fuerit, 
falva dignitate noftra, et ideo vobis mandamus et 
firmiter præcipimus, quod ita faciatis. 

That Spiritual Perſons were reſtrain'd from 
alienating their Poſſeſſions by the Statute Law, 
as well as the Common, we have a direct Proof 
in Cap: 41: Weſtm. 2. 13 E. I. whereby it is pro- 
vided, that in caſe the Superior of any Religious 
Houſe ſhall alienate Lands, given for Pious or 
Charitable Uſes, the King, or He by whom, or 
whoſe Anceſtor it was given, may recover the 
ſame, by virtue of the Writ Contra formam Col. 
lationts, and the Purchaſer ſhall loſe both the 
Lands and the Money he paid for them. 

The next Year after the making this Statute, 
the ſaid Writ iſſued to the Sheriff of Sfafford/hrre, 
requiring him to ſeize upon a certain Meſſuage, 


which the Abbot of St. Peters in Shrewſbury had 
H alienated, 
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alienated, and which had been given to find a 
Monk, and a Maſs Prieft. Fines 14 E. I. Pryn- 


ne 357. And long after that, as we learn from 


the ſame Writer, it was found by Inquiſition, 


Hil. 38 E. 3. Rot. 14. That Thomas de Pipe, 


Abbot of Sronely in Warwickſhire had demiſed di- 


vers Parts of the Manor of Stonely to- haben- 


dum et tenendum ad terminum vilæ ecrundem, 


and this was held to be an Alienation, within 
the Meaning of that Act. 

So far is it from being true, that before the 
reſtraining Acts, Eccleſiaſtical Perſons had as 
full Power to Leaſe, Grant, and Alien any or all 


of their Eſtates, as any Perſon ſeiz d in Fee of a 


tem poral Eſtate ever had. How far the Law was 


| obſerv'd, or put in Execution in this reſpect un- 
der K. Henry VIII. and ſome of the following 


Reigns is another Queſtion. 
However, it muſt be acknowleged, that the 
Sacred Patrimony could never have afforded ſuch 


ample Spoils, as it did to that Prince, and thoſe 
who governed under his Son, had it not till then 


been preſerv'd by the Eccleſiaſtical Laws. By 


\ theſe I underſtand, not only our Provincial Con- 


ſtirutions, but that which is ſtiled the Fus com- 
mune all over Europe, and prevails more or leſs 


in every part of the Chriſtian World, as it hath 
done ever ſince Laws were made, to regulate the 


Temporal Concerns of the Church, continuing 
in ſubſtance the ſame, tho' not without ſome 
conſiderable Variations, in difterent Times and 


Countries. Of this, ſo far as it relates to the 


preſent 


II © —  =-Y 


/ ¾ ⁰ ta” i. 8 


of Church and College Leaſes. 115 
preſent Subject, I ſhall give ſome Account, 
which- may ſerve for a further Anſwer to your 
laſt Enquiry. 

It is commonly ſaid, that before Conſtantine's 
Time, Chriſtian Churches had no real Eſtates 
belonging to them; and that the Biſhops, Cler- 

y and Poor liv'd upon Weekly, and Monthly 
Collections, with ſuch other Oblations as were 
occaſionally made by the Faithful; and that, 
when any dedicated their Poſſeſſions to pious and 
charitable Uſes, they, like the firſt Chriſtians at 
Feruſalem, fold them and brought the Price into 
the Sacred Treaſury: The Reaſon given for this 
Aſſertion, is, that by the Roman Laws, Com- 
munities, that had no legal Eſtabliſhment, were 
incapable of inheriting or holding ſuch Eſtates. 
Bur, in fact, it is certain that Churches, conſi- 
der'd as Communities, were, in the third Cen- 
tury at leaſt, actually poſleſs'd of both Houſes 
and Lands; and that this was not unknown to 
thoſe, who had the Sovereign Power in their 
Hands. Witneſs the Judgment given by Alex- 
ander Severus in favour of the Chriſtians, when 
their Right was conteſted ro a Piece of Ground 
within the City of Rome itſelf; and the Decree 
of Aurelian for ejecting Paulus Samoſetenus out 
of the Epiſcopal Houle at Antioch, and diſpo- 

ſing of the ſame as the Biſhops of 1taly and Rome 
ſhould direct. When the great and laſt Perſe- 
cution was over, and Edicts publiſh' by the Em- 
perors, to reinſtate the Chriſtians in their re- 
ſpective Poſſeſſions, as well public as private, 
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we find mention made in thoſe Edicts not only 
of the Places where the Chriſtians uſed to aſſem- 
ble, but of the Houſes and Lands belonging tb 
their Churches. 

But whatever Goods theſe were then poſſeſſed 
of, whether ſtanding Revenues or Moveables, 
effectual Care was taken, to prevent their Alie- 
nation, or, which is the ſame thing in effect, 
their being applied to any other than pious Uſes. 
They were depoſited with the Biſhop of every 
Church, who was to diſpenſe them by the Hands 
of his Presbyters and Deacons to the Relief of 


Orphans, Widows, Strangers in Diſtreſs, and in 


a Word to ſuch as were in Want ; particularly to 
thoſe who ſerved at the Altar. He was allow'd 
withal to ſupply his own Neceſſities out of the 
common Stock. and even thoſe of his Relations, 
in caſe they were poor, in the ſame Meaſure as he 
dealt to other indigent Perſons, but not other- 
wiſe. He was not indeed accountable for his Ad- 
miniſtration to any Mortal, it being look'd upon 
as a ſort of Impiety to diſtruſt him in temporal 
Matters, to whom the precious Souls of his 
Flock were commited, But then, as there was 
no ſuch Caule to confide in thoſe that were about 
him, Precautions were vied to prevent their 
meddling with any thing that was not the Bi- 
ſhops Property; It was therefore order'd, that 
an Invemory ſhould be taken of what belong'd 
to the Biſhop, and what to the Church: That 
the Biſhop at his Death, might diſpoſe of his 
own to whom, and in what manner he ſhould 

think 


of Church and College Leaſes. 117 
chink convenient; For he might, as the Canon 
Speaks, have a Wife and Children and other Re- 
lations or Servants to provide for, and, as it Was 
not juſt that the Church ſhould ſuffer Damage 
on their Account; ſo neither was it fit, that 
they ſhould be put to trouble in recovering any 
Part of the Biſhops Eſtate. : | 

Such was the Eccleſiaſtical Law concerning 
the Churches temporal Goods from the Time of 
her firſt Settlement, as appears from the 38. 40 
and 41 of the Apoſtolical Canons, which, as to 
the Subſtance of them, and ſomerimes the very 
Words, are throughout all ſucceeding Ages, 
| down to theſe latter Times, repeated and incul- 
cated, as ſtill binding, by Councils, Synods, Fa- 
thers, Schoolmen and Canoniſts without Num- 
„ £ 5 | 
When the Empire became Chriſtian, and the 
Churches Poſſeſſions greatly enlarg'd, Stewards 
were appointed to manage them under the Bi- 
ſhops, and ſevere Laws made by the Civil Powers 
to prevent their Alienation. The firſt of theſe 
now extant is call'd the Leonine Conſtitution, 
having been made by the Emperor Leo I. in the 
Year 470. By it both Biſhop, and Steward are 
diſabled from making any Grant, Sale, or Ex- 
change of Houſes, Lands or other Immoveables, 
ſuch as Aſſignments upon the Public Revenue, 
Annona] belonging or accruing to the Church, 
by any Right or Title whatſover: All Agree- 
ments made to ſuch Purpoſes are declared to be 
of no effect, tho conſented to by the whole Bo- 
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dy of the Clergy : Nec þ; omnes cum religioſs Epiſ- 
copo et Oeconomo Clerici in earum poſſeſſionum alie- 


nationem conſentiant. 


The Steward who ſhould do or Suffer any thing 
to be done in Breach of this Law, was to be 
turn d out of his Office; and forced to make 

ood out of his own Eſtate whatſoever Damage 
the Church might ſuſtain through his Fault. The 
Notaries, who drew the Inſtruments of any ſuch 
Alienation, were condemn'd to perpetual Baniſh- 
ment. Judges and Actuarys concerned in enter- 
ing any ſuch unlawful Bargains upon Record, 
were to be diſplac'd, and to forfeit their Eſtates 
The Houſes or Lands that had been thus given 


away, ſold or exchang'd, return'd to the Church, 


together with the mean Profits, without any re- 
compence to the Purchaſer, who had his Action 
againſt the Steward. 

One Exception there was to this Law, and but 
one: If a Man had a Mind to a Houſe, or par- 
cel of Land belonging to any Church, that lay 
for his Conveniency, he might take a Leaſe of it 
for Years or for Life, on Condition, that he al- 
fign'd to the Church for the preſent, an Eſtate 
of equal Value; and that ar the expiration of his 
'Term or at his a he ſhould leave both the 
one and the other to the Church. L. 14. C. ae 
Sacros. Eccl. This Law, made at firſt in favour 


only of the great Church at Conſtantinople, was 


afterwards extended toall other Churches through: 


out the Roman Empire; as likewiſe to Hoſpitals, 
and other — and Charitable Foundations 


and 


r hath. F TY a as pL 


Tn Way 
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and at length was incorporated in the Canon 
Law. 

But it was not long made, when notwithſtand- 
ing all thoſe ſevere Penalties by which it is fenc'd 
about, divers ways were found out to break in 
upon it. Two ſorts of Contracts are particularly 
taken notice of by the Emperor Tuſlinian, as 
made uſe of to this Purpoſe, in the Preface to his 
ſeventh Novel, of theſe I ſhall give ſome Ac- 
count, fince they have each of them ſome Re- 
ſemblance to the Method, by which our Neſtratn- 
ing Acts have been defeated. 

The one is ſtil'd by that Prince Jus cab 
um, in the Greek Text of the Code l. 24. de Sacr. 
Eccl he terms it 7aecuoy H the Reaſon for 
either Name is no where given, that I can find, 
but we have the following Deſcription of the 
Thing in the aforeſaid Preface, crept into the 
Text, as I ſuppoſe, from ſome ancient Gloſs, Co- 
lnarium Jus eſt veluti fi domum valentem centum 
Solidos, et preftantem penſionem decem ſolidorum ac 
cipiat quis ab Eccleſia, et det pro ea centum Solidos, 


ſed amplius aut certe minus [perhaps it ſhould be 


read vel amplius aut certe non minus] et quaſt jam 
de proprio aggravet ſe dare ſingulis annis, quaſty 
Penſionis nomine, ſolidos tres. Iſte appellatur Paræ- 
cus. Sed ipſam domum ſub tam pur va penſione in 
perpetuum et ipſe, et heredes ejus poſſidebunt. By 
the Way, if there be no Miſtake here in the 
Numbers, the Purchaſer in this Caſe muſt have 
a hard Bargain, it having given the full Price 
for a Houſe, he charges himſelf with the yearly 
Fayment of a Sum amounting to near a third 
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part of the Rent. Gothofrede from Cujacius, 


makes this to be the ſame with the Contractus 
libellarius, which, according to his Deſcriprion, 
is, Venditio que fit Scripturà intervenente, certa 
pretio, et hoc amplius certa penſione conſtituta in 
annos ſingulbs, et hac plerumque lege, ut Stato con- 
dictogue tempore contractus renovetur numerato 
certo pretio vel arbitrario, If fo, it comes very 
near to, if it be not the ſame with our Church 
and College Leaſes, as they are now manag'd. 
However Juſſi nian: abſolutel y condemns ſuch Bar. 
gains, as unknown to the Laws then in Being, 
(which they certainly are to the Law as it ſtands 
here in England) and contriv'd on purpoſe to 
elude them. 

The other Contract which was abus'd to a like 
ill purpoſe in that Emperors time, was call'd the 
Emphyteufis, being the ſame thing in effect as 
a Leaſe for Years or Lives, which the Em- 
peror choſe rather to regulate than to aboliſh. 
And fince it comes the neareſt to that which our 
Laws allow of at preſent, and would in truth 
prove highly beneficial to Collegiate Bodies, and 
to thoſe who occupy their Lands, 1f the Rules 
preſcrib'd by Juſtinian, or by our own Laws, 
which ſeem to have been borrow'd from the o- 
ther, were duly obſerv'd; I {hall take the Liber- 
ty to enlarge upon it. 

It had its Name from EHF? to Graft or 
Plant, and was firſt uſed in letting out wild and 
barren Grounds, which the Tenant was oblig'd 


to clear and cultivate, and upon that Conſidera- 
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tion, as well as for the Payment of a ſmall Rent, 


had them ſecured to him and his Heirs for fo 
long a Term, as they might expect to enjoy the 
Fruit of their Labour. This Contract, though 

the Name of it does not appear in any Laws ex- 
rant before the Greek Emperor Zeno, was cer- 


tainly very ancient, as the thing itſelf ſpeaks. 


Alciat thinks he has found an Inſtance of it in 
the 2d. of Aritofles Oeconomics, where it is ſaid, 

that People of Biſantium wanting Money, dif- 
pos'd of the Lands belonging to the Public; thoſe 
that were fruitful for a Time, the barren for 
ever. The Words of Ariſtotle are, Bu avi Neu- 
0es Nuntua ra retehn TA quale anvil, ra- 
e XLeTIPLE x , Ta I e AXLETH LEVALWS. But 
it is not clear, whether the Bargain was made in 
either Caſe for a yearly Payment, or a Price to 
be paid at once. However, it was certainly a 
very ancient Cuſtom for Cities and other Com- 
- munities to let out their common Poſſeſſions ar 


a yearly Rent, ſome for a ſhort Term, others 


for an inden Time, but on condition that the 
Tenants duly paid their Rent. Hence that Diſ- 
tinction which we find in L. 1. Fi ager vectt. 
Agri Civitatum alii vectigales vocantur, alii non 
vectigales; qui in perpetuum locantur, id eſt has 
lege ut quamdiu pro illis vectigal pendatur tamadin 
neque ipſis qui conduxerint, neque his qui in locum 


eorum ſucceſſerint auferri eos liceat: Non vecti- 
gales ſunt qui ita colendi dantur, ut privatim 


agros noſtros colendos dare ſolemus. This in the 


| Fry of Rome uſcd to be done both by the Cen/ors, 


and 
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122 Reaſons for altering the Method 
and by private Owners at every Luſtrum, that is 
at the End of every fourth Year or Beginning of 
the Fifth. By the Way we may obſerve, that 
the Agr: Non vectigales, if in good Condition, 
were let for no leſs than fix in the Hundred of 
the Price they were valued at, as may be gather'd 
from what Pliny tells of his Caſe, in Ep. 18. 
Lib. 4. 

In the lower Empire the Agri vectigales were 
more frequently call'd Emphyteuticarii, proba- 
bly becauſe the Emphyteuſis came then to be more 
in Uſe, than it had been for many Ages before, 
by reaſon of the frequent Incurſions of the Barba- 
rous Nations, whereby the moſt fruitful Lands 
were often laid waſt and deſolate; in ſomuch 
that it required more than ordinary Coſt and 
Pains to bring them again into their former State, 
ſometimes, peahaps, no leſs than when they were 
firſt till'd and planted. It is certain that the Em- 
pbyteutic Contract grew then ſo common, as to 
become a Technical Word, and to fignify much 
the ſame thing as a ang Leaſe does with us, and 
that not only of Lands, in what Condition ſoever 
they were, but of Houſes likewiſe, as well choſe 
that were in good Repair, as of thoſe that were 
falling to Decay or in Ruins, 

By a Law of the Emperor Anaſlaſt us, they 
who had the Diſpoſal of Eſtates belonging ro 
Churches and other pious Foundations within 
the Patriarchat of Conflantinople, were enabled 
to make ſuch Leaſes with the following Provi- 
fos, Iſt. Fhar a Leaſe ſhould hold no longer = 

or 
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for the Life of him that took it, except in Caſes 
wherein an Alienation was lawful, (for ſome 
ſuch Caſes there were as will be ſhewn in due 
Place.) Juſtinian afterwards allowed it to be made 
for three Lives. 2dly. That the yearly Rent 
ſhould continue the ſame without Diminution 
or Abatement. | 5 

But the Effect of this Law was much the ſame 
with that of our Enabling Statute; for the liberty 
it gave was quickly laid hold on, and carried a 

reat deal farther than the Law- maker intended ; 
whilſt the Limitations were overlooked, or ſo 
interpreted as to become altogether inſignificant. 
For firſt a way was found out to perpetuate the 
Empbyteuſis, by continuing it to the Succeſſors 
of thoſe who were named in the Leaſe, I ſup- 
poſe upon Pretence of the Jus Colonarium. 2dly. 
The Rents were greatly diminiſh'd, particularly 
thoſe due to the great Church of C. P. the Ste- 
wards thereof in ſome Leaſes not reſerving ſo 
much as a ſixth part of the yearly Profits, all the 
reſt being given up to the Leſſees. Imminue- 
runt plurimam quantitatem veri reditus — Bi 
qui rebus pridem Sanctiſſimæ majorts Ecclęſiæ pres 
fidebant - - ut neque Sexta relinquatur SantHſſi- 
me Eccleſie pars, reliquis omnibus Emphyteuſim 
accipientibus donatis, Novel 7. ſo that, had not 
the Emporor Juſtinian interpos'd his Authority, 
the Caſe of the ſaid Church might in time have 
been like to that in which many Cathedrals and 
Epiſcopal Sees are found at this Day. | 
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124 Reaſons for altering the Method 
In order to remedy theſe and the like Abuſes, 
that Prince found it neceſſary to regulate the Em- 
pbyteuſis, which, as hath been ſaid, he choſe ra- 
ther to do, than utterly to aboliſh ir, as he did 
the Jus Colonarium, His Regulations appear'd 
ſo agreeable to Juſtice and Reaſon, that, with 
ſome few amendments, they have been receiv'd 
for Law in moſt Parts of the Chriftian World, 
and will therefore highly deſerve your Notice. 
They are to be found in J. 24. C. de Sacros. Eccl. 
and in the 7 and 120 of his Novels. In theſe 
that Prince declares. 1ſt. With what Perſons, 
2. Upon what Conditions, 3. For how long a 

Term the Emphyteutick Contract might be made. 
1. He requires that the Perſons ſhould be nei- 
ther Indigent nor Powerful, but Men of Sub- 
ſtance E'vroes, who neither wanted wherewith- 
al to improve the Eſtates, nor were yet too great 
to be dealt with upon equal Terms. If an Eſtate 
ſhould ſuffer in the Hands of a Neceſſitous Te- 
nant, the Steward was to make good the Dam- 
mage; It any Perſon in Authority ar C. P. ſhou'd 
take a Leaſe of the great Church there, (it was 
in favour of that Church only, as hath been ob- 
ferved that the Law was at firſt made,) the ſame 
was to be deem'd as Null, and of no other Ef- 
fe& than that both the Leſſee and the Steward 

were, each of them, to forfeit to the Church the 
Value of the Eſtate. If any ſuch Perſon ſhould 
by indire& means get into his Hands either Houſe 
or Land belonging to the ſaid Church: Acts done 
for that purpoſe, were to be of no force in Law, 


the 
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the Money given on that Occaſion was to go to 
the Church, together with a Mul& of twenty 
Pounds of Gold, (7 or 8 hundred Pounds Ster- 
ling) payable by the ſaid Perſon; He that con- 
vey'd the Premiſſes over to him, was made liable 
to the ſame Penalty. He that procured the Bar- 
gain to be made, was to forfeit the double of 
what he receiv'd on that Account. 

When this was made a general Law, that part 
of it which concerns thoſe who had a ſhare in 
the Government at C. P. became applicable to 
Perſons of Authority and Power in all Places 
alike, the Reaſon of the Law, in this reſpect, 
being every where the ſame; Namely the great 


Difficulty there is in bringing ſuch Perſons to 


account, or obliging them to give up what they 
are once poſleis'd of: This Difficulty ſeems to 
be ſo exceeding great, that the Letting out an 
Eſtate to a Man in Power is, according to the Ci- 
vilians, much the ſame thing as to part with it 
for ever. Locatio facta potentiori alienatio dici- 
tur. In Spain ſuch Perſons are prohibited by 
Law to Farm any Part of the Royal Revenues, 
in their own, or in other Mens Names Leys del 
Rei no. L. q. Tit. 10. In France all Gentlemen 
and public Officers are forbid, by the Royal E- 
dicts and Ordinances, to take Leaſes of Tythes 
and Church- lands, the former on pain of being 
degraded from their Nobleſſe and becoming Rotu- 
riers, both they and their Poſterity: The latter 
of being turn'd out of their Places, and made in- 

5 5 capable 
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126 Reaſons for altering the Method 
capable of any publick Employment. Les Edits 
r Ordon. des Roys 2 Vol. p. 1227. & 1239. 

I do not find that any ſuch Law hath ever 
been received or made in England. Our Cler- 
gy, its true, ſtruggled long to keep their Poſſeſ- 
fions out of Lay Hands, that they might have as 
little to do as twas poſſible with the Courts of 
Common Law ; for which Purpoſe many Pro- 
vincial and Dioceſan Conſtitutions were made 
and are ſtill to be ſeen in Spel/mans Councils: 
but when theſe grew obſolete 6r were overruled 
by Papal Diſpenſations, the Clergy did nor 
ſcruple to leaſe out their Eſtates to Perſons of all 
Ranks without Diſtinction; inſomuch that the 

reater Part of thoſe Eſtates are now poſleſs'd by 
the Nobility and Gentry, 2. e. ſuch as either 
have, or are capable of having a ſhare in the Le- 
giſlature; which gives them in ſome reſpects 
much greater Authority and Power, than is com- 
mon to thoſe of their Rank in other Countries. 
However their Landlords, far from apprehend- 
ing any Inconvenience from thence, depend upon 
the Patronage of ſuch Honourable Tenanis, 
whenſoever the Rights of the Church or the Uni- 
verfities ſhall be queſtioned in Parliament. 

2. The Conditions of this Contract, as pre- 
ſcribed by Juſtinian, were various, according 
to the different Narure of the Things contracted 
for: The general Rule was, that, when an Eſtate 
was to be Leas'd out, an exact Account ſhould 
be taken of what it yielded by the Year, when 
it firſt came to the Church, and if it continued 


fill. 
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ſtill to be of the ſame Value, a fixth Part of the 
Rent ſhould be abated as an Allowance to the 
Tenant for Common Accidents : Bur if it ſhould 
appear to have been impair'd by any great Miſ- 
fortune fince that Time, no Abatement was to 
be made of the Rent, which it continued ſtill to 
yield. The Emperor requiring that it ſhould be 
let by the Year, for ſo much as could be made 
of it, rather than be Leas'd out at an Undervalue, 
There were many Country Seats at a ſmall 
Diſtance from Conſtantinople, which ſerving for 
Pleaſure rather than Profit, were ſeldom let to 
Farm; and, when they were, ſcarce ever affor- 
ded Rent anſwerable to the Coſt, that had been 
beſtowed upon them; when any of theſe had 
been given to the Church, and were to be Leas'd 
out, the Emperor ordered an Appraiſement to 
be made of what they would be worth, if ſold 
outright, and the Rent to be ſettled accordingly, 
at the Rate of five in the Hundred, which was 
one per Cent leſs than Country Farms did then 

uſually let for. | 
Concerning Houſes that had been deſtroy'd by 
Fire, Earthquakes or other Accidents, which 
the Governors of the Church or Hoſpital, to 
which they belonged, were not able to rebuild 
at their own Expence, we have two different 
Laws made by this Emperor. The firſt in Nov. 
the 7th, by which he ordains, that one who 
would undertake to rebuild ſuch a Houſe, mak- 
ing uſe of the Materials he ſhould find upon the 
Place, might have a Leaſe of ir, and of the Ground 
| whereon 
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128 Reajons for altering the Method 
whereon it ſtood, for three Lives upon ſuch Con. 
ditions as ſhould be judg'd reaſonable by the two 
principal Architects (if the Caſe happened to be 
in the City of C. P.) the Stewards of the Church, 
five Presbyters and two Deacons, all upon their 
Oaths; the Matter to be determin'd in the Bi- 
ſhop's Preſence. If the Caſe happened in any 


other Place, one or two of the beſt Architects 


that could be had, were to be called in to give 
their Judgment. 

By a ſubſequent Law to be found 4 in Nov. 

120, it was allow'd, that in this Caſe a Leaſe for 


an indefinite Term might be granted, upon the 


one or the other of the two following Conditions; 


which were lefr to the Tenants Choice, Name- 


ly, That he ſhould pay, either one third of what 
the Houſe whilſt ſtanding was formerly Let for, 
the Rent becoming due from the Date of the 
Grant: or one Half of what it ſhould yield 
when he had built it a new. 

The Term to which Leaſes of this * are 
limited in the Code, is of twenty Years, but in 


the Novels it is extended to thirty Years or three 


Lives; theſe were to be the Lives of the Perſon 
who took the Leaſe, and two of his or her Heirs 
of the firſt or ſecond Deſcen: If the Leſſee dy d 
without Children, the Leaſe expir'd, and the 
Eſtate with all its Improvements return'd back of 
Courſe into their Hands who before had been 


truſted with the Diſpoſal of it. For it could not 


go to any other Heir of the Leſſee, nor could 


te Husband ſettle it upon his Wife, nor the 
Wife 


Ff Church and College Leaſes. 129 
Wife upon her Husband, unleſs He or She had 
been expreſly named as one of the Three in the 
firſt Contract. All Agreements made for the Ad- 
dition of other Lives, or even the Preference of 
other Heits in a new — are declar'd to be ut- 
terly void, as ſo many fraudulent Contrivances 
to elude the Law, and perpetuate the Emphy- 
teuſis. 

Thus ſtands the Civil Law with relation to 
the Endowments of Churches, Monaſteries, and 
all other pious and charitable Foundations, par- 
ticularly and by Name, Houſes built and endow- 
ed for the Entertainment of Strangers, Relief of 
the Poor, Cure of the Diſeas'd, Education of 
Children, providing for Orphans, and the Mainte- 
nance of Aged People, prohibiting the Aliena- 
tion of ſuch Endowments, or any part of the 
ſame, by Sale, Donation or Exchange, as like- 
wiſe Leaſing them out at an under Value, or be- 
yond a certain Term. 

But as a literal Obiervance of this, like that of 
other Laws, may, in ſome particular Caſes, go 
beyond or beſide the teal Intent of the ſame, Spe- 
cial Proviſion is made fot ſuch Caſes, ſo far as 
they were foreſeen by the Lawmaker. 

One Cale hath been already mention'd wii 
in Leaſes of Houſes might be granted for an illi- 

| mited Time. 

Lands belonging to two different Churches, 

or other of the now mention'd Foundations, 

might be ſo ſituated, that an Exchange would 


be for the Advantage of both, and, when That 
I ſhould 
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130 Reaſons for altering the Method 
ſhould be duely prov'd, they might be exchang'd 
accordingly, notwithſtanding any thing contain d 


in the Law to the Contrary. 


If a Rent Charge, (Annale Wal was left 


to any pious Foundation, iſſuing out of an E- 


ſtate, that lay in a diſtant Province; an Exchange 
might be made of that likewiſe, for a Rent pay- 
able near at Hand; provided that the latter ex- 
ceeded the other in Value by one fourth Part, 
Liceat illis quibus hoc relictum eſt, fi pars obliga- 
ta conſentit, commutare legatum, et pro eo perci- 
Pere reditus 1doneos, cum augmento non minus 
guarte partis relictæ guantitatis, Or it might 
be Sold, but for no leſs than 25 Vears Purchaſe, 
and the Price applied to the Benefit of that Foun- 
dation, to which the Rent Charge had been be- 
queathed — aut vendere ( fi voluerint) et non mi- 
nus pro pretio percipere quam ex tali legato intra 
vigenti quinque annos colligitur, ita tamen ut bu 
Juſinodi pretium ad utilitatem prædictæ venera- 
bihs domus, ubi relictum eſt proficiat. 

About the Time when theſe Laws were made, 
great Numbers of helpleſs People were frequent- 
Iy carried into Captivity by the Barbarians, that 
infeſted the Roman Empire on every fide: For 
the Redemption of theſe, the Governors of Chur- 
ches were at liberty to ſell their Poſſeſſions toge- 
ther with the Conſecrated Plate; The ſame might 
be done to relieve the N eceſſitous in a Time of 
Famine. 

There was a Special Law made in behalf of 
the Church at Jeruſalem, which had en found- 


ed 
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ed by Conſtantine the Great, and named the Re- 
ſurrection. The Occaſion of it was the great 
Reſort of Strangers to that City, People of all 
Conditions continually flocking thither from all 
Parts of the World, to Viſit the holy Places; 
whoſe Relief and Entertainment (ſuch of them 
I ſuppoſe who thro' Sickneſs or any unforeſeen 
Misfortunes might be reduced :o Want, ) that 
Church was oblig'd to Provide for: Omnibus enim 
hominibus mani feſtum eſt hoc, (ſaith Juſtinian) 
ſanc tiſſimam Reſurrectionem eos, qui ex omni orbe 
eo confluunt, (quorum multitudinem infinitum eſt 
dicere) et fujerfere, et alere, et facere jumptus im- 
menfos et inſperatos his qui hc coacervati ſunt 
ſ[ufficientes, &c. But there were many of the 
wealthier Sort, and ſome of the higheſt Rank, 
who choſe to fix their Abode at Jeruſalem, as 
the firteſt Place where to end their Days in De- 
votion, To accommodate theſe, and withal to 
provide for the others, the Stewards were by a 
Law made for the Purpoſe, enabled to ſell ſuch 
Houſes as the Church was poſſeſs d of about the 
City, the Rents whereof made the greateſt Part 
of its Income, but for no leſs a Price than fifty 
Years Purchaſe, aon mi nori pretio quam de Pen- 
fronibus in quinquaginta annis colligitur. And 
twas a further Condition of this Sale, that the 
Money ariſing from it, ſhould be employ'd in 
buying in Rents as good, and more ſecure from 
Accidents, which might be had elſewhere for 
about 13 Years Purchaſe: Potuit trecentis ccbogin- 
ta libris auri comparare reditum triginta (paulo 
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plus minus) auri librarum. The Emperor was 
the rather induc'd to make this Ordinance, be- 
_ cauſe he look'd upon ſuch Houſes, as ſhould be 

thus ſold, as not altogether alienated from the 
Church; for as they were to be ſold to ſuch as 
came out of Devotion to dwell at Jeruſalem, he 
thought it probable, that theſe would, upon the 
ſame Motive, in their laſt Wills leave them to 
the Church again. 

It may perhaps be thought ſtrange, that Church - 
men ſhould make uſe of this and thoſe other 
Advanrages which the Law gave them, in their 
Dealings with others. Nor do I ſee, how they 
could paſs uncenſured, it they accepted, (nor to 
ſay exacted) thoſe unequal Conditions, which 
were imposd by Sovereign Authority upon ſuch 
as purchas'd any part of the Church Revenues 
by Exchange, or with Money, in Caſe the Law 
were made for their Sakes only, as it would be, 
were the Biſhops and the Clergy to thare the 
Profits, in order to entich themſelves and their 
Families. But that was not the Caſe: The In- 
tent of the Law, in this Reſpect, was in effect 
but to lay a Tax upon the Rich, for the Benefit 
of the Poor. The Biſhops and Clergy of thoſe 
Times, claim'd a Right to no more than was 
neceſſary for a decent Subſiſtence: As for what 
remain'd of the common Stock, were it ever ſo 
much, or ſo little, they, in tegard to their own 
temporal Concerns, were neither the better nor 
the worſe for it, being no otherwiſe intereſſed 
therein, than as Truſtees for the Church, and 

Over- 
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Overſeers of the Poor, to take Care that the ſame 
ſhould be applied to ſuch Uſes as were moſt agree- 
able to the Piety and Charity of the Donors, 
There was, its true, much in Uſe about this 
time, in the Weſtern Parts at leaſt, a Qꝝadripar- 
fite Diviſion of the Church Revenues between 
the Biſhop, the Clergy, the Poor, and the ſacred 
Edifices. But that Diviſion did not alter the 
Nature and Property of the Things divided. The 
two firſt Shares, ſo far as they exceeded a Com- 
petency, were {till applicable tq the ſame Uſes as 
before, and to no other. The Biſhop himſelf, 
far from being Proprietor, was not ſo much as 
Uſufructuary of the Portion aflign'd to him; for, 
if any thing was ſav'd out of it, he could not 
diſpoſe of it as his own, either living or dying; 
as, indeed, he could not of any thing elſe, beſides 


what was His before his Conſecration, or came to 


him by Inheritance from ſome near Relation. 
If he had any thing more in his Poſſeſſion, it was 
reckon'd among the Goods of the Church, and 
if it was not diſpos'd of accordingly by him in 
his Life time, it return'd to the Church at his 
Death, | 2 
Interdicimus autem Sanctiſſimis Epiſcopis, res 
mobiles aut immobiles, ſeſegue moventes, quæ- 
cunque poſi Epiſcopatum ad eos quoquo modo per- 
venerint, in proprios cognatos aut in alias quaſ 
cunque transferre perſonas. In captivorum vero 
redemptionem et egentium pabula, et alias pias 
cauſas ; aut pro utilitate proprie Eccleſia ex hs 
expendere licentiam habeant ; et quicquid ex hu- 
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134 Reaſons for altering the Method 
juſinodi rebus per obitum eorum in ipſorum facul- 
fate remanſerit, jubemus hoc ad proprietatem 
 Eccleharum quarum Sacerdotium habuerunt, com- 
petere. In illis enim ſolummodo rebus licentiam 
eis alienandi aut relinquendi quibus voluerint da- 
mus, quas ante Epiſcopatum probantur habuiſſe : 
poſt Epiſcopatum vero, que ex genere ſibi conjunc- 
fo ad eos devoluta ſunt, quibus ab inteſlato uſque 
ad quartum gradum ſuccedere potuerunt, Nov. 
133. c. 9. Again, De his vero Epiſcopis qui nunc 
funt, vel futuri ſunt, ſancimus, nullo modo habe- 
re eos facultatem teſtandi, vel donandi vel per 
aliam quamcunque excogitationem alienandi quid 
de rebus ſuis, quas poſtquam facti fuerint Epiſcobi, 
poſſederint et adquiefierint, vel ex teſtamentis vel 
ex donationibus, vel ex alia quacungue cauſa ; ex- 
ceptis duntaxat his quas ante Epiſcopatum habue- 
runt ex quacunque cauſa, vel quas poſt Epiſcopa- 
tum a ee et Theiis, hoc eft Patruis vel 
Avunculis et fratribus ad ipjos pervenerunt, 
perventureque ſunt: quacunque enim poſt or- 
dinationem ex quacunque caufa, extra frefa- 
tas perſonas ad ipſos pervenerunt, ea jubemus ad 
ſanctiſimam Ecclefam, cujus Epiſcopatum ten e- 
runt, pertinere, et ab ea vindicari ef evinci : 
nulla alia perſona poteſtatem habente, ex eo pro- 
prium quid auferre lucrum. l. 42. F. 2. C. de Ep. 
et Cler. 2 
All this amounts to no more than a Civil Sanc- 
tion given to the Canons of the Church, the 
Apoſtolical in particular above mention'd, which 
did not ceaſe to be in force, when the Empire 
= 1 N ©, = became 
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became Chriſtian, as Biſhop Bever:dge hath fully 
prov d from the Fathers of the 4th and 5th Cen- 
turies; St. Athanaſius among others, who, when 
the Emperor Conſtantius took upon him to im- 
poſe Biſhops on the Church, declar'd his doing 
ſo to be a direct Violation of the Canons, by 
which, as the ſaid Biſhop ſhews, he cou'd mean 
no other than the Apoſtolical; by the 3oth where- 
of it is ordain'd that a Biſhop who is poſleſs'd of 
a Church by means of the Secular Powers, ſhall 
be depos'd and excommunicated. As for thoſe 
which concern the Goods of the Church, they 
are enlarg'd upon and enforc'd by the Synod of 
Antioch, held in the beginning of Conſtantius's 
Reign, whoſe Canons were confirm'd by the 
Council of Calcedon, and make part of the Ec- 


clefiaſtical Code. The Matter contain'd in them 


perfectly agrees with the Doctrine and Practice of 
ſuch Fathers who govern'd the Church not long 
before Juſtinian's Laws were made, ſuch as St. 
Ambroſe, St. Chryſoſtome, St. Auſtin, &c. of 
which, whoſo doubts, may be fully ſatisfied by 
conſulting Thomaſſins Diſciplina Eccleſiæ vetus ef 
nova, Pt. 4. The Capitulors of Charles the Great 
and his Succeſſors inculcate the ſame things; as 
do many ſubſequent Synods. It hath been con- 
ſtantly taught in the Schools, that the Goods of 
the Church ſhould be wholly applied to pious 
and charitable Uſes; and ſo applied they were, 
whilſt the Church enjoy'd her Liberty, in being 
govern'd according to her own Laws, and by 
Prelates of her own chooſing. Whilſt any _ 
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dow of this Liberty was maintain'd againſt Papa} 
Uſurpations and other Encroachments, we hear 

of no Temporal Eſtates raiſed, but of very ma- 
ny Churches, Colleges, Schools, Hoſpitals builr 
and Endow'd by Churchmen. It hath been al- 

ready obſery'd at what Time, and on what Oc-_ 
caſions the Poor-Rates began in England, which 
1 prove ſo burthenſome to almoſt every Pa- 

riſh. . 

The Canon Law, as contain'd in the Decretum 
and Decretals, agrees for the moſt part with the 
Civil: In the former we have an Abſtract of the 
Leonine Conſtitution, as amended by Juſtinian, 
and of his Additions to it. 10. q. 2. c. 2. In the 
Decretals c Null; 5, de reb. Eccl. non alien. 
Churchmen are forbid to alienate or Mortgage 
their Lands, pænas timentes quas Leonina Conſti- 
Futio comminatur. In that C. the perpetual 
Empbhyteufis is condemn'd as an Alienation : How- 
ever in the next C. but one, which is a Decretal 
of Pope Alex 3. directed to the Biſhop of Mor- 
ceſter, That Contract is allow'd of in one Caſe, 
which is the very Caſe wherein it was firſt us'd, 

Namely, when Lands overgrown with Wood 
were to be clear d, and made arable; Lands of this 
Sort, being firſt charg'd with an annual Rent, 
might be ſettled upon ſuch Perſons and their 
Heirs, who were beſt able to undergo the La- 
bour and the Charge: But then it is to be obſer- 
ved, that ſuch Lands, when they return d to the 
Church, either as forfeited by the Tenant, or 
thro” his want of Heirs, could not be leas'd out 
| Eo. again 
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again upon the like Terms, any otherwiſe than 
as That which gave Occaſion to the firſt Demiſe, 
did ſtill ſubſiſt, viz. their being wild and barren; 
for, if they were become fertile by Culture, they 
were alike unalienable with any other of the 
Churches Poſſeſſions. „ 

But I do not find that this Law doth any 
where permit the ſaid Contract to be made, as 
Juſtinian did in ordinary Caſes, for 30 Years 
or 3 Lives. The longeſt Leaſe, expreſly allow- 
ed of in the Canon Law, is one of Seven Vears 
mention'd in a Reſcript of the ſame, Alex. 3. 
to the Biſhop of Exeter. C. Querelam ne Præ- 
lati vices. But the Canonists notwithſtanding are 
agreed that before the Pauline Conſtitution 
Church Lands might have been let to Farm for 
any Term not exceeding nine Years. They 
ground their Opinion upon C. 1. de reb. Eccl, 
in Cle. Where, after a general Charge upon Su- 
periors of Religious Houſes not to let their Lands 
to any for Life or Years, upon pain of Suſpen- 


fion; it follows, V. erum premiſſa ad locationes, vel 


etiam ad redituum aut fructuum venditiones ad 
tempus modicum faciendas declaramus ullatenus 
non extendi, Now ten Years being accounted a 
long Time in the Civil Law, the learned in the 
Canon Law reckon any Number of Years ſhort 
of That to be Tempus modicum, and thence con- 
clude, that according to the ancient Canon Law, 
Leaſes might be made for nine Years; but if 
they were extended to Ten, That, they ſay, 
EE = 8 would 
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138 Reaſons for altering the Method 
would be longi temporis locatio, which all agree 
to be a ſort of Alienation. | | 

But by the Conſtitution, Ambitio/e of Paul 
ad. made in 1468, this Term is reduc'd to three 
Years, and they who fhall exceed it, if Biſhops 
or Abbots, are interdicted ab ingreſſu Ecclehe, 
and, if they make not Satisfaction within ſix 
Months, are ſuſpended from all Adminiſtration 
both Spiritual and Temporal ; other benefic'd 
Perſons are zp/o facto depriv'd. 

Beſides all this, thoſe greater Prelates took an 
Oath to the Pope at their Conſecration, part 
whereof was, Poſſeſſiones ad menſam meam perti- 
nentes [ Demeans] non vendam, nec donabo, neque 
impignorabo, nec de novo infeudabo vel aliquo mo- 
do alienabo, etiam cum conſenſu Capituli Eccleſia 
mec, inconſulto Romano Pontifice; et fi ad ali- 

uam alienationem devenero, panas in quadam 
Super hoc edita Conſtitutione contentas eo thſo in- 
currere volo. In this Oath, as twas taken by 
Abbots, inſtead of ad menſam meam, the Words 
are Monaſterium meum, and for Capitul; Eccle- 
be mec, Conventus mei. : 
There is a Diſpute among the Canoniſts con- 
cerning the Conſtitution referr'd to in the laſt 
Clauſe of this Oath, ſome take it to be the Leo- 
nine, others the Pauline. I ſhall not trouble the 
Reader with the Arguments uſed on one Side 
or the other; poſſibly both may be in the Right, 
and that the former was intended, till the latter 
came to be ſubſtituted in its Plate, I ſay this in 
caſe thoſe Words Si ad aliguam alienationem 

| were 
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were anciently a Part of the Oath, which there is 
great Cauſe to doubt. But it is certain that long 
before the Pontificat of Paul the 2d. Prelates 
were reſtrain'd from alienaring any Part of their 
Poſſeſſions without Licenſe from the Pope, tho 


they had the Conſent of their reſpective Chap- 


ters and Convents, and Archbiſhops that of their 
Suffragans. This appears from a Deed extant 
at the End of Du Cheſnes Collection of the Nor- 
man Hiſtorians, whereby an Exchange was made 
between our King Richard I. and the Archbi- 
ſhop of Rouen in 1197, which begins thus, Ri- 
chardus Dei gratia Rex Angh@— Facta eſt ha 
permutatio inter Eccleſiam Rothomagi et Archie- 
prſcopum Rothom. Galterum ex una parte, et nos 
ex altera, de manerio de Andiliaco in hac forma, 
ſcilicet, Quod idem Archiep1ſcopus de conſenſu et 
voluntate Domini Pape, Celeſtini [III.] ef de 
aſſenſu Capituli Rothom. Ecclefiee et Coepiſcoporum 
ſuorum et Cleri ejuſdem Archiepiſcopatus conceſſit, 
&c. In a Decretal of this ſame Pope Celeſtin III. 
cult de Eccl. edif. we find mention of an Oath 


taken by Biſhops, de rebus Eccleſiaæ non alienan- 


dis; and that it was taken to the Pope, appears 
from another of his Decretals directed to the 
Archbiſhop of Ravenna, wherein we read, Cum 
ex ſacramento fidelifatis tenearis ſedi Apoſtolicæ, 
nihil alienare C. 8. de reb. Eccl. non alien · In 
one of Innocent III. Celeſtins immediate Succeſſor, 


directed to the Archbiſhop of Milan are theſe 


Words; Quamvis juramento tenearts aſtrictus non 
infeudare de novo, Romano Pontifice inconſulto, 
| | = 
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140 Reaſons for altering the Method 


C. 2. de Feudis. In England we find this Oath 
taken by John de Hereford, when admitted Ab- 


bot of St. Albans in 1235, in purſuance of a De- 


eree made by the laſt nain'd Pope in the Latęran 
Council, held in 1215; a Copy of it, as Sworn 
by that Pfelate, is ex tant in the 2d. Vol. of Spel- 
man's Councils, pag. 198, where it ends thus: 
Poſſeſfiones ad Monaſterium meum Spectantes non 


vendam, neque donabo, neque imfignorabo, neque de 


novo inſeudabo, 8 Romano Pontifice. 
The like Form was uſed ar the Conſecration of 


Archbiſhops, as appears from Dr. Duck's Life of 


Archbiſhop Ch:chle, and Archbiſhop Parhers of 
his Predeceſſor Dean; and there is no Cauſe to 
doubt but the ſame Oath was taken in courſe by 


Warham and Cranmer. 


Foreign Writers Speak of this Oath as taken 
only by ſuch Prelates as are promoted by the 


Pope, or confecrated by virtue of his Briefs, 
But in England it was impos'd upon all the Bi- 
Mops at leaſt, if not upon all the Abbors and 


Conventual Priors. Archbiſhop Parker ſaith 


that hoc Juramentum a fingults Epiſcoſi, prajtar; 


conſuevit ; of which there is an Authentic Proof 


in the 1ſt, Vol. of Biſhop Burnet's Hi i/tory of the 


Reform. pag. 123, where we have an Account 


of its being read in Parliament at the King's In- 


tance. The Engliſh Copy which _ ORs, 


begins, I John Biſhop or Abbot of and 
Ends thus, I ſhall not alienate or ſell my Poſe ons 
without the e 5 Ou J. 


I know 


Ma ͤ Mt ode ̃⅛— A TO Ra, 
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I know not whether or no the Pauline Coniti- 
tutlon was ever receiv'd ih this Kingdom before 
Queen Mary's Reign, it being of a later Date 
than Lyndewoods Provinciale. Sir H. Spelman, 
its true, hath inſerted it into his ſecond Vol. pag. 
709, as tranſcrib'd from an ancient Manuſcript, 
which may probably have been found in the 
Archives of ſome Epiſcopal See or Monaſtery. 
But the Omiſſion of the Penal Clauſe in the 
Oath; as it was taken here, ſeems to be a ſtron- 
ger Argument againſt its having been publickly 
ſubmitted to. But then 'ris certain, that it hath 
been receiv'd in many Parts of Chriſtendom, and 
is {till in force, ſo far as to prohibit and annull 
Leaſes for more than three Vears, where the Pe- 
nal ties do not take Place. In Spazn for Inſtance, 
as we learn from Navarrus Manuale C. 27. n 
149, where he reports, that the Caſe of a Leaſe. 
made for more than three Years, coming before 
him and other Judges at Salamanca, they all de- 
clar'd it co be void, but would not pronounce 
the Leſſor to have incurr'd the Penalties denoun- 
ced in the Conſtitution; Their Reaſon was, be- 
cauſe they believ'd the ſame in paucis locis efſe 
receptam quoad pœnas extrinſecas, quanquam in 
multts eſt recepta quoad diſpoſitionem principalem, 
et penam intrinſicam nullitatis alienationis et lo- 
cationts factæ in plures quam tres annos. In Por- 
tugal he ſays, it is not receiv'd ſo far as that 
comes to; his Reaſon is becauſe tis uſual in That 
Kingdom to make Leaſes for four Years. But 
Melina a Profeſſor at Evora a Portugueſe Univer- 
| | ſity, 
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raren 
fity, was inform d upon Enquiry, by the Eccle- 


ſiaſtical Judges, and the moſt experienc'd Advo- 


cates, that it was in force through out that King- 
dom. Gama, a Portugueſe, as quoted by him, 
fays the ſame thing, and that all Judicatures 
> xl determine Cauſes according to the Pauline 
Conſtitution, and vacate ſuch Leaſes as are made 


for above three Years. With theſe agree Azorius 
and Ribellus Portugueſes likewiſe. The latter 


anſwers Navarrus in the Words uſed by Pope 


Junocent the zd. on a like Occaſion, Multa per 


patientiam folerari, que i in judicium deduceren- 
tur, exigente Fuſti tia, non deberent tolerari. But 
Molina and Azor1us, and before them, Covarru- 
vas and others, as I ſuppoſe, agree in This, 
which they take to be an equitable Conſtruction 
of the Law, Namely, that the Term of three 
Years ought to be underſtood of three profitable 
or fruit-bearing Years. According to which 


Conſtruction, Lands which lye Fallow every 


third Year, might legally be leas'd out for four 
Years, and for fix in the Caſe of Olive Yards, 
the Trees whereof bear but every other Year, 


and for nine where there is but one Crop in three 


Vears, which may be the Caſe of Under woods 
deſign'd for Fuel. Boerius Epo Profeſſor of Law 


at Douai is the boldeſt Writer on this Subject 
that I have met with: He, as quoted by U/e- 


lus, in his Notes upon Covarruvias 2 Vol. 255, 
maintains, Thar, in time of War at leaſt, where 
a Country hath been laid waſt, Eſtates belong- 


ing to Monaſteries might be let ro Farm for 2 
very 
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very long Term, even that of twelve Years, To- 
tos duodecim annos, provided there was no Fine in 
the Caſe, Dummodo caveatur ne anticipatis ſolu- 
tionibus fierent Elocationes; tho' he owns at the 
ſame time, that this Doctrine was contrary to 
the Jus commune, But he wrote in a Countrey 
which was then, and was long like to be, the 
ſeat of War, and where the Pauline conſtitution 
as it ſeems, had never been ſubmitted to: For 
theſe Reaſons, I ſuppoſe, it was decreed in a 
Synod of the Low Countries held at Antwerp in 
1010, That the Arable Lands of Religious Hou- 
ſes might be let for nine Years, Meadow and 
Paſture for fix, but Tythes never for more than 
three. At the ſame Time it was decree'd that 
no new. Leaſes ſhould be granted before two 
Thirds of thoſe Terms were expired. And what 
the common Opinion was in thoſe Parts about 
the taking up Money before hand on theſe Oc- 
caſions, we may learn from Leſſius a Jeſuite, and 
one never reckoned among the more rigid Caſu- 
iſts, even, of that Order; Non tamen eft tolera- 
bile quod quibusdam in locis fit, ubi Beneſficiarii 
predia Eccleſiæ ad multos annos, exigua Penſione 
elocant, ea lege ut Conductor Statim ſolvat pocu- 
lum vint (ut vocant) mille florenorum : fraudant 
enim hoc modo ſucceſſores, fi forte interea mort 
contingat, pracipientes partem ſucceſſoribus debi- 
tam. Unde tenentur eorum bœredes ad reſtitutio- 
nem ex illa pecunia anticipata pro numero anno- 
rum qui poſt mortem Beneficiarn ſuperſunt. p. 
334. 
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144 Reaſons for altering the Method 
Poſſibly he might have his Eye upon England 
in ſaying guibusdam in locis, for this corrupt and 
fcandalous Practice had long before been aboliſh'd 
in Countries, where the Council of Trent was 
receiv d, and in France where it was not receiv'd, 
by the Temporal Laws, as will appear in the 
fequel. By Poculum vini I ſuppoſe he means the 
fame as in France they call Pots de Vin in Spain 
and Portugal Propinas, which I take to be a Fee 
or Perquiſite claim'd by the King's Officers, in 
letting any Part of the Royal Revenues to Farm, 
which others took afterwards in Imitation of 
them on the like Occaſions, and inhanc'd ac- 
cording to the Value of the Things Farm'd. 

It hath been a Queſtion among the Canoniſts, 
whether a Contract made for a longer Term than 
the Law allows of, thall hold good for the legal 
Number of Years, tho' it be void for the reſt? 
fome were for the Affirmative; grounding their 
Opinion upon that Common Rule of Law, Uz/e 
per inutile non debet vitiari ; but that which holds 
ſuch Contracts to be void from the Beginning 
ſeems to have prevail'd, eſpecially if it appear'd 
that the Tenant would not have taken the Leaſe 
for a ſhorter Term than fix or nine Years; for in 
that Caſe the Contract is void in reſpect of the 
firſt three, as having never been conſented to by 
the Parties; for a conditional Conſent is as if it 
were never given upon failure of the Condition; 
The aforſaid Rule holds only in Separabilibus, 
but the Queſtion is concerning one individual 

| Contract, 


of C hurch and C legs Leaſes. 


Contract, which muſt be good in the . be 
not at all. 

There is another Queſtion agitated abroad in 
the Divinity-Schools, as well as in thoſe of Law, 
which makes more for our preſent Purpoſe; and 
that is, Whether a Leaſe made for a certain Num- 
ber of Years limited by Law, may be renew'd 
any conſiderable time before the legal Term be 
expir'd? I fay any conſiderable time, for the 
Nature of the Thing requires that ſome time be 
allow'd for the Landlord to ſeek out for another 
Tenant ; and, for the Tenant, if the Eſtate be 
in Land, to provide himſelf with Stock and other 
Neceffaries for managing the Farm ; for which 


Reaſon our Reſtraining Acts allow Leaſes of 21 


Years to be renew'd at the End of eighteen, and 
not before. 

This Queſtion, as tis commonly put, is whe- 
ther a Leaſe of three Years may, after the Lapſe 
of one Year, be renew'd for three to come? But, 
to bring the matter home to ourſelves, let us put 
it thus: If a Leaſe of one and twenty Years may 
from time to time be renew'd at the End of Se- 


ven? The common Anſwer is, that if the Leaſe 


be continued in the ſame Hands and no alterati- 
on made in the Rent which is the very Caſe with 


us, this pretended Renewal ought to be deem'd 


a fraudulent Contrivance to elude the Law by 
lengthening out the old Leaſe beyond the legal 
Term, and not the Grant of a new. Velaſcus 
indeed, as quoted by Molina 2 V. Diſp. 466. N. 
11. is of Opinion, that, if either the Tenant or 
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146 Reaſons for altering the Method 
the Rent be chang'd, it would then be a new | 
Leaſe, rather than a Continuation of the Old. 

But Molina, thinks, that unleſs the Tenant be 

chang'd, as well as the Rent, there is cauſe ſuf- 

ficient to preſume a Fraud, ſince it was an eaſy 

Matter for the Parties, when they firſt made the 

Bargain to agree upon two different Rents, pay- 
able at different Times; and he quotes Cavalcan- 

tius as being of the ſame Opinion. What would 

theſe Men think of Leaſes renew'd, as it were 
of Courſe, fourteen Years before their Expira- 
tion, and That in Oppoſition to the declar'd In- 

«ent of one Law, (13 Elis.) and the very Letter 

of another (18 Eliz.) would any Jeſuite think 

that our fictitious Surrenders can juſtify fuch a 
Practice? 

This Queſtion hath more than once been de- 
termined by the Parliament of Paris, as appears 
by ſeveral Arreſts or Decrees which, according 
to the Report of French Lawyers, have been 
made by that Court, to vacate Leaſes granted 
by Colleges, Chapters and other Communities, 
whilſt former Grants were in force, that is, I 
ſuppoſe, before the Time allow'd for Renewals, 
which in France where Leaſes are commonly 
made for nine Years, is eighteen Months, if the 

— be in Land, and but fix, if it be in Hou- 

ſes. „ 

One Reaſon that mov'd the Court to annul 
thoſe Leaſes, was in all likelyhood, a probable 
Preſumption that they had not been granted before 
the proper Time, but upon ſome valuable con- 

| | ſideration, 
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ſideration, ſuch as is the Payment of what we 
call a Fine, or of Money in hand, to be abated 


afterwards with Uſury in the yearly Rent Thar 


this great Abuſe was not unknown in France and 
other Countries any more than in our own, the 
Laws every where made to remedy it are a ſuffici- 
ent Proof, Among Which an Ordinance of the 
now mention'd Court, dared in the Year 1577; 
may perhaps deſerve your Notice, whenſoever 
the Caſe of our Univerſities ſhall come into Par- 
liament; to me it ſeems an effectual Cure for an 
Evil, which, without ſome timely Remedy may 
prove deſtructive to thoſe Bodies: By it 

The Superiors of Colleges within the Univer- 
ſities of that Kingdom are prohibited to Leaſe 
out, or let to Farm any of their Houſes, Lands, 
Manors or other Revenues, otherwiſe than in 
Public to the laſt and higheſt Bidder, after No- 
tice given by Bills affixed to the Church Doors of 
the Pariſhes, where ſuch Houſes, Lands, Cc. are 
ſituate, and publiſh'd in the Churches at the 
Time when there is uſually a full Congregation, 
(aux Proſnes des Meſſes Parochiales,, But what 
makes more to our Purpoſe, | 

They are forbid likewiſe to rake Money on 
ſuch Occafionf, either by way of Advance, or 
upon pretence of the above mention'd Perquiſite, 


on pain of forfeiting fourfold. Leaſes for more. 


than nine Years are declar'd to be Null, and they 


that make them puniſhable at Diſcretion. - Edits 


et Ordon, E. V. p. 1198. 
K 2 
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148 Reaſons for altering the Method 
Tho the Pauline Conſtitution was receiv'd, 
as hath been ſaid in many Parts of Chriſtendom, 
it did not wholly prevent the making long and 
unreaſonable Leaſes, nor conſequently the tak- 
ing up Rents before hand even in thoſe Parts; 
ſome were ſtill made for a longer Term of Years 
than the Canon Law, as it ſtood before that 
Conſtitution, allow'd of ; ſome for a much long- 
er than even the Civil Law would permit. This 
was done by virtue of Diſpenſations which the 
Leſſors undertook to purchaſe at the Court of 
Rome, and in that Conſideration no doubt in- 
hanc'd the Fines at the Expence of their Succeſ- 
ſors. And it ſeems that Fines were ſometimes 
taken when it was not thought fit ro procure 
Diſpenſations, and where, without them, Leaſes 
could be made but for three Years. Redoanus in 
his Treatiſe de rebus Eccleſiæ non alienend. p. 287. 
reports, that being at Trent, whilſt the Coucil 
was fitting, and meeting there with the Biſhop 
of Minori, (in the Kingdom of Naples) was told 
by him, that he could not reſide upon his Bi- 
ſhoprick, becauſe his Predeceſſor had anticipated 
— of it for a Term, of which 2 Vears were 
ſtill is to come. But the Council put an End to 
that evil Practice by the following Decree, which, 
as my Author ſays, was made upon the Com- 
plaint of that Prelate, when the Queſtion con- 
cerning Reſidence was in Debate. | 
Magnam Ecclefits perniciem afferre ſolet, cum 
earum bona repreſentata pecunia in Succeſſorum 
prejudicium, aliis locantur ; omnes igitur be lo- 
| -- 5 cationes 
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tationes nullatenus in prejudicium Succeſſorum 


validæ intelligantur, quocunque indulto aut pri- 


vilegio non obſtante ; nec hujuſmodi locationes in 


Romana Curia vel extra eam confirmentur. 


Locationes vero rerum Eccleſiaſlicarum, etiam 


auctoritate Apoſtolica confirmatas, Sancta Syno- 
dus irritas decernit, quas a trignta annis citra ad 
longum tempus, ſeu ut in nonnullis partibus, ad 
viginti novem, ſeu bis viginti novem annosfatt- 
as vocant, Synodus Provincialis, vel deputandi 
ab ea contra Canonicas Sanctiones contractas fuiſ- 
fe judicabunt. Wo 
After this we need ſeek no further for the Opi- 


nions of Canoniſts, concerning Leaſes made in 


conſideration of anticipated Rents, or for any 
long Term of Years, it being no longer in the 
Pope's Power to legitimate either. But, as the 
Council of Trent ſate after, the Reformation, 
this Decree, which paſs'd in the laſt Seſſion held 
in 1564, could have no Effect in England, other 
than to make us bluſh, that ſuch Abuſes ſhould 
generally prevail here, which an Aſſembly, con- 
liſting for the moſt part of Men ſervilely devoted 
to the Court of Rome, was aſhamed of, and cou'd 
not but condemn as unjuſt, notwithſtanding their 
having been formerly Authoriſed by the Popes 
themſelves. ; 35999 


Thar the Canon Law; as it prohibits all man- 


ner of Alienations, except in certain Caſes to be 
mention'd hereafter, was received in England, 
appears from the following Conſtitution of the 
Synod or Council of Oxford, held there in 1222, 
hySte phen Langton Archbiſhop of Canterbury. 

„ Ecele: 
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\» Beckefiarum indemnitatibus conſulere cupientes, 
praſentis Concilii auctoritate duximus ſtatuendum, 
ab nullus Abbas vel Prior, nullus omnino Archidi- 
aconus vel Decanus, nec alii habentes Perſonatum 
feu Dignitatem, ſed nec Clericus inferior, poſſeſſi- 
ones, vel reditus. Dignitatis, vel Eccleſia fibi 
comme conſanguineis vel amicts ſuis, vel quibuſ- 
gue is, vendere, impi guorare, inf udare de no- 
vn, vel guolibet modo alienare praſumat, nifi for- 
ma. Canonis obſervata. Si quis autem contra hoc 
oquire præſumſerit, et quod in hac parte freſum- 
tum fuerit viribus careat, et carey Dignita- 
te, vel Perſonatu, vel Ecclefia quam fic leit per- 
ſuum Supertorem ſpolietur, niſi quod alienaverit, 
ina tempus a ſuo Superiore prefixum fine damn 
_ Ecolefie furs ſumptibus duxerit revocan dum. I. 
quoque qui Ecclefiaſtica bona receperit de catera, et 
cominonitus es praſumperit detinere, Hxcommuni- 
cations ſententia percellatur, donec reſtituerit, 
ea nullatenus atfolvendus. Idem Prelati majores 
ebjervent. 

But this Decree e not limit any certain 
Term of Years for letting to Farr the Poſſeſſi- 
ons of Churchmen, which were not manag'd by 
themſelves, as indeed there was little Occaſion 
for any ſuch Limitation in regard to thoſe of the 
greater Prelates; who as hath been ſhewn, uſed 
at that time and for two ar three hundred Years 
after, - to hold their Lands in their own Manu- 
rande, cultivated by their Tenants in Villenage, 
wider che Inſpection of their Stewards and Reeves. 
-< But: this was not always the Caſe of Deans, 


1 and other gary nor of Rel? 
— 92 9 a C1il- 
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Religious Houſes, Chapters, and Colleges, theſe 
having the Rectories of Pariſh Churches appro. 
iated to them for their Maintenance, (the 
Cures with the ſmall Tythes being left to the In- 
cumbent Vicars,) which as they often lay in 
Places remote from the Abode of thoſe they be- 
long'd to, and could not be manag'd by them, 
were put into the Hands of others; and for the 
Security of all concern'd, were commonly de- 
miſed by Leaſe, under ſuch Regulations as were 
provided by the Laws of the Realm as well Ec» 
clefiaſtical as Temporal ; Thoſe of the former 
fort were to the Effect following. 
That no ſuch Demiſe ſhould be made without 
Licence from the Biſhop of the Dioceſe, nor to 


any other Perſons, nor upon any other Conditt» 


ons than ſuch as He ſhould approve of. 
The Biſhop was to approve of none but Clerks, 


ſubje& to his Juriſdiction, and anſwerable to him 


for their Conduct. 


Theſe Demiſes could not be made for more 


than five Nears, nor continued to the ſame Per- 
ſons at the Expiration of that Term, they being 
incapable of having the Eſtates leas'd to them 
again till after they had been held for ſome time 
by other Tenants. | | 
Such is the Eccleſiaſtical Law of England con- 
cerning this Matter, as it hath been often declar'd 
in our Synods, both National and Provincial; of 
which the many Conſtitutions, that have from 
time to time been enacted to that Purpoſe, are 


2 ſufficient Proof, to which I referr, they being 
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152 Reaſons for altering the Method 
ſer forth at large by Sir H. Spelman in his Collec-. 
tion of Councils. I ſhall trouble you with but 
one of them, and fome Parts of the reſt that en- 
force and explain ir. A in * 
Cum laicis Ecclęſias dari ad firmam fit pent- 
tus in boneſtum, et Clericis quibuscunque ad long- 
um tempus propter continuationem temporis que 
afferre conſuevit periculum, et Eccleſiæ poſſit eſſe 

mnoſum : Utrumque diſtrictius inhibentes præœ- 
cipimus, ut nec Laicis unquam, nec perſonis Eccle- 
faſticis Ecclefie ultra Quinquennium de cetera 
conferantur ; nec finito eo renoventur eisdem, nifi 
alii habeant immediate; et, ut omnia fint in tu- 
fo, præcipimus ut Epiſcopis præſentibus, vel Ar- 
cbidiaconis, firmaria fiat conventio: ex qua plu- 
res conſcribantur literæ, quarum una remaneat 
penes i pſos. IP, 

This paſs'd in a Council of both Provinces 
ſtiled Pan- Anglicum held by Ortho Legat of P. 
Gregory 9, in the Year 1237, and was after- 
wards, viz. in 1268. (and not as it is ſet by a 
Miſtake in the aforeſaid Collection 1248,) con- 
firm'd in a like Aſſembly held by Othobon Legat 
of Clement 4. and Offenders made liable to for- 
feit one Fhird of the Profits accruing from Rec- 
tories let out to Laymen, or even to Churchmen 
beyond the Term of five Years. Contracts made 
far that purpoſe were at the fame time declared 
to be of no effect. 

Archbiſhop Stretford in a Provincial Sy nod 
aſſembled at London in 1342, approves of the 
Conſtitutions made in this Behalf by Otbo and 

TT | Ortobon; 


„/ Church and College Leaſes. 153 
Ottobon ; and withal gives a Reaſon why it-was 
thought indecent (inboneſtum,) that Laymen 
ſhould hold ſuch Farms, viz. Laici prætextu 
firmarum bujuſmodi in Eccleſiarum fic demiſarum 
manſionibus et domibus cum uxoribus et pueris et 
familia morantur, tabernas in eis publicas facien- 
tes, et inboneſta alia facientes, unde Scandala 
pullulant. 

But this, tho' a good Reaſon why ſuch Inha- 
bitants ſhould be kept out of the Parſonage Hou» 
ſes, made nothing againſt letting the Glebe Lands 

to Lay Tenants, which ſurely might then, as 
they commonly are now, be held by them with- 
out Scandal, and yet we find ſuch Lands to be 
particularly intended by the Makers of thoſe 
Conſtitutions; for the Archdeacons, whoſe Bu- 
ſineſs it was to ſee them put in Execution, were 


directed to make this among other Enquiries in 


their Viſitations: An Laicis detur ad firmam 
aliqua libera Terra alicujus Eccleſia? Spelman 2 
Vol. 192. As for Tythes, they could not regu- 
larly be be let out, even to Clerks, for more than 
one Harveſt at a Time. In effect, Archbiſhop 
Sfretford gives another Reaſon for this Reſtric- 
tion, in the Words immediately following thoſe 
laſt recited, viz. — Ac Eccleſits hujuſmods circa 
ſua jura plurimum derogatur. The Rights of the 
Church were, it ſeems, in thoſe Times greatly 
infring'd when her Poſſeſſions were truſted in 
any other than Churchmens Hands; and that 
apparently becauſe the Biſhops could then oblige 
none but Churchmen to a faithful nn of 

| | their 
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154 Reaſons for altering the Method 
their Truſt: This is plainly intimated in the 
following Words of a Decree paſs'd in the Coun- 
eil at Lambeth under Archbiſhop Peccham in 
1281— U Ecclefie nullis dentur ad firmam nifi 
Perſonis Ecclefiaſticis ſanctis et honeſtis quas lo- 
corum Epi ſcopi libere valeant coercere. The Bi- 
ſhops had ſtill ſo much Power left, that they 
could, upon occaſion, compel their Clerks to 
comply with their Obligations; which is more 
than they could do by Laics, who might put a 
ſtop to their Proceedings by Prohibitions and 
Attachments, which in thoſe times went out, as 
it were of Courſe, from the Temporal Courts, 
upon any falſe or frivolous ſuggeſtions. Of this 
we have ſo many Inſtances collected from the 
Records in the Tower by the diligent Mr. Prynne, 
that one would think it to have been the chief Bu- 
fineſs of the K. B. during the greateſt part of H. 
the 3d's. Reign, to iflue out and neg upon 
fuch Writs, againft thoſe who held Pleas or 
proſecuted Suites in the Court Chriſtian, even in 
Cauſes, which before, and afterwards, were al- 
ways allow'd to be of Eccleſiaſtical Cogniſance. 
It was to little Purpoſe that Laws were made in 
the two following Reigns to reſtrain theſe Ex- 
orbitances, ſuch as the Statute Circumſpecte aga- 
#s and the Articuli Cleri: For the Temporal 
udges got Commiſſions to make Enquiries upon 
the Eccleſiaſtical, whether theſe made juſt Proceſs 
or exceſſive in Cauſes notoriouſly appertaining to 
their Cogniſance: So that had not a ſtop been put 
to that Practice by the 18 E. 3. no Cauſe _—_ 


of Church and College Leaſes. 155 
be tried in the Spiritual Courts, which, let the 
Proceedings upon it be ever ſo juſt and regular, 
might not be tried over again in the Temporal ; 
and 'tis no wonder that the Clergy did all that 
was poſſible to avoid coming into them, conſi- 
dering how much our Common-Law abounded 
with Chicanerie before the 14 E. 3. and many 
Subſequent Acts made to reform it, particularly 
thoſe relating to Miſpleadings and TFeofailes of 
which you have a very inſtructive Account in Sir 
E. Coke's 5th Book of Reports, and in Blakemore's 
Caſe, lib. 8. pee Gi 
But to ſay the Truth, the Spiritual Courts at 
that time were not without their Faults of a like 
kind, which prov'd ſo much more ſcandalous in 
them as they had better Rules to go by. The 
Biſhops in England, like thoſe of other Coun- 
tries, had. for the moſt part ceas'd to exerciſe 
their Juriſdiction in Perſon, to which they here, 
as 'tis ſaid, could no longer attend, fince, be- 
ſides their being part of the great Council of the 
Nation, they had been oblig'd by the Statute of 
Clarendon to aſſiſt at the ordinary Courts which 
were held by the King three times in the Vear. 
The Conqueror had as was before obſerv'd, com- 
pelled the great Prelates to hold part of their 
Lands, which till then were all abſolutely free, 
per ſervitium Baroniæ that the ſame might be ſub- 
ject to Military Service, Hen. 2. required this 
further Service of them, that they, as well as 
other Barons and Tenants in Capite, ſhould pay 
Suit to his Courts, which hath been Fa 
a Rea- 
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156 Reaſons for altering the Method 

a Reaſon why their own Courts were commit- 
ted to the management of Officials, (Chancel- 
lors) and Commiſſaries, who inſtead of deter- 
mining Cauſes, as the Biſhops had done, ex 
er bono, without Expenſe or Delay, affec- 
red to proceed by ſuch Forms and Methods as 
were no leſs vexatious than thoſe of other Ju- 
dicarures. How thoſe Courts came to be or- 
dered, may in part appear from what Arch- 
biſhop Peccham, in the Council aforeſajd, re- 
ports concerning the Advocates, v/z. That they 
apply'd themſelves wholly to ſtudy Fraudes hor- 
rabiles et impeditivas Proceſſus judicialis, As 
this Change was made in France about the ſame 
ume as in England, ſo the Effects of it were 
much the ſame there, if not a great deal Worſe, 
at leaſt if we can believe Duarennus, who gives 
this Account of the Proceedings in the Eccleſi- 
aſtical Courts of that Kingdom. Sed nec ea Ju- 
riſdictio ab Epiſcopis ipſis nunc exercetur, quod 
olim non felum magna cum gravitate et decore, 
d etiam lemtate, ac fimplicitate ſiebat; ſed a 
Vicariis quibuſdam juridicis, qui Officiales vulgo 
dicuntur. Quorum auditoria calumniis, i mpoſtu- 
ris ac Strophis forenfibus quecunque regia ac pro- 

Bana tribunalta longe ſuperant. 

But the Caſe of theſe Courts was not, it ſeems, 
quite ſo bad in England, if it were, their Adver- 
faries needed not have gone ſo far, as they did 
far a pretence to cruſh them ; had they "foch 
crying Abuſes to accuſe them of, it is not likely 
___ would _ only to the Extent of their 


Jur ile 
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Juriſdiction, as intrenching on the King's Pre- 
rogative, and tending to the Diſherifon of his 
Crown ; the meaning of which was, if it had 
any meaning, that the Biſhops were ſetting up 
the Pope's Authority in oppoſition to the Kings; 
This in the Reign of Hen. the zd. when none 
more vigorouſly withſtood the Papal Uſurpati- 
ons than our Engliſh Prelates, or more tamely 
ſubmitted ro them than that weak Prince. 
Whereas tis certain that the Juriſdiction in que- 
ſtion, was never more extenſive, or leſs control- 
led thari when the Popes had little or nothing to 
do in th.is Kingdom. In the Saxon Times each 
Biſhop had the Temporal Juriſdiction over the 
Lands belonging to the Church within his Dio- 
ceſe, arid thoſe that dwelt upon them, whether 
Tenants others. He fate likewiſe as one of the 
two Judges in the County Courts, where Caules 
of the greateſt Ii nportance were diſpatch'd in a 
ſummary Manner, without the aſſiſtance of Law- 
yets, for there we tre none then of that Profeſſion 
in England. His chief Buſineſs there was indeed 
to determine Ecc lefiaſtical Cauſes, but, if we 
can believe Sir H. el man, he had Power like- 
wiſe to direct his \( Colleague and ſet him right, 
upon Occaſion, 1 1 
Preſidebat autem (Comes) foro Comitatus, non 

ſolus ſed adjunttus E piſcopo, hic ut jus divinum, 
ule ut humanum dice rit; alterque alteri auxilio 

Met & Conſilio; preſe; tim Epiſcopus Comiti : Nam 

zn Hunc illi ani madver tere ſepe licuit, et errantem 


cabibere. Gloſs. verb. Comes. 
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When the Conqueror had ſeparated the two 
Juriſdictions, and caus'd them to be exercis'd in 
diſtinct Courts, the Biſhops, as hath been ſhewn, 
Had for many ſucceeding Reigns the ſole Cogni- 
fance of Cauſes relating to Eccleſiaſtical Fees. 
And tis obſervable that the Writs of Prohibition 
collected by Mr. Prynne, which bear Diite before 
the 8 Len. 3. are grounded upon no other Sug- 
geſtion than that the Judges of Courts Chriſtian, 
Fenuerunt placitum de laico feodo, quod in1tendunt 
trabere in puram Elemoſynam ; had there been 
any of an elder Date ro be found in the Forms 
that were afterwards uſed, it is not likely they 
would have eſcaped the Notice of a Perſot1 ſo ex- 


ceeding diligent, and ſo affectecl, as Mr. Prynne 


was, to Church and Churchmeri. 

From the Conqueſt till abou t the End of the 
twelfth Century, Cauſes of Ecc :lefiaſtical iCogni- 
fance were determin'd by the Biſhops, and their 
reſpective Clergy in the Dioceſe m Synods, which 
were aſſembled twice, or onc e at leaſt in every 
Year; On the firſt of the three Days, which were 
commonly athgn'd for ſuch A ſſemblies the Cler- 
gy brought in their Complain ts, if they had any 
zo make, as the Laity did on the ſecond, which 
were all conſider d on the th' ird. Thoſe of leſſer 
Moment ſeem to have bee n determin'd in the 
Chapters, which were Mont hly held by the Arch- 


deacons, but with more th: in ordinary ſolemnity 

once in every Quarter. | 

© Hugh the Carthufian B iſhop of Lincoln who 

died in 1200, ad. Job. ſee ins to have been r 
0 
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of the laſt of our Engliſb Prelates, who fate in 
Perſon to hear and determine Cauſes: Of Him 
Baronius reports, from the Writer of his Life, 
that Singularem a Domino gratiam acceperat juſ- 
tum ab injuſto diſcernendi; ita ut peritiſſimi Fu- 
risconſulti cum admiratione dicerent, nunquam ſe 
talem virum reperiſſe in decidendis etiam diſficilli- 
mis ſubtiliffimis que Caufis, quamvis ille huſuſimodi 
 praxin nunquam didicerat. The rather perhaps 
for that very Reaſon. One ſo qualify'd, and fo 
much taken notice of for giving a right Judg- 
ment in the moſt difficult Caſes did not, we may 
ſure fail to exerciſe his Juriſdiction upon any pro- 
per Occaſion, nor was his doing ſo taken for an 
Encroachment on the Royal Prerogative: The 
Eſteem our Princes had for him ſhews the con- 
trary. King Henry 2d. who was never wanting 
to aſſert his own Authority, uſed to value him- 

ſelf for having preferr'd ſo worthy a Prelate. K. 
Jobn, being at Lincoln, to receive the Homage 
of William King of Scotland, when the Body of 
this Biſhop was brought thither to be bury'd, 


both thoſe Kings condeſcended to ſer their ſhoul- 


ders to the Bier, as thinking they did Honour to 
themſelves by the Reſpect they paid to his Me- 
mory. N 

It cannot indeed be deny d that many Papal 
Decretals were by this time receiv d in England, 
and had the force of Law, as were likewiſe many 
Imperial Reſcripts, which had the ſame force in 
the Eccleſiaſtical and other Courts; but the Ju- 
tiſdiction of thoſe Courts was neither founded, 


upon 
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upon nor enlarg'd by either; they ſerv'd only to 
direct the Judges in their Proceedings upon Mat- 
ters of which they had Cogniſance before, by an 
Authority derived from the Crown. Nor had 
thoſe Decretals or Reſcripts their force 'in this 


Kingdom from any legiſlative Power, which ei- 


ther Popes or Emperors could have in England, 
or any otherwiſe than as they were generally re- 
ceived and approved of here. There are many 
Conſtitutions of both Sorts which were never ſo 
xeceiv'd in this Kingdom, and for that reaſon 
were never allowed here for Law; among theſe 
are ſome Decretals directed to Perſons in Eng- 
land relating to the Subject Matter now in Hand, 
_ which tho' they made part of the Canon Law, 
as Thar prevail'd in other Countries, were of no 
force in this Kingdom; One of theſe is the C. 


Querelam mention'd above, which is an Injunc- 


tion laid by Pope Alex. 3. upon the then Biſhop 
of Exeter, that he ſhould compel a certain Rec- 
tor in his Diaceſs to make good a Leaſe, that he 


had granted of his Living for ſeven Years ; Ano- 


ther is C. ve/tra de loc, et Cond. by which P. In- 
nocent 3. declares to a certain Abbot and Convent 
within the Dioceſe of London, that they might 
let their Tythes to any ſuch Perſons, from whom 
they could get the beſt Conditions; and this with- 
out any other Limitation of Time, than that 


the Demiſe ſhould not amount to an Alienation 


or Enfeofment, with a Non-ob/tante to any Or- 
dinance made by the Dioceſans to the contrary, 
| is The 


The Rubric ſaith that eadem ratio eſt de aliis te- 
bus Ecclefie. 

"Theſe Decretals, hiſs Paul 2d. derogated 
from them, were in other parts of Chriſtendom 
taken for authentic Deciſions in all Caſes of a 
like Nature, being commonly quored for ſuch 
by the Canoniſts ; but how little they were re- 
garded in England the abovementioned Conſtitu- 
tions ſhew, which as they were made by our 
Engliſh Prelates in oppoſition to the Pope's Au- 
thority, were maintained and enforced by them; 
ſo long as they could ſupport their own, againſt 
any ſuch Bulls of Exemption as the Monks and 


others procured from Rome. Witneſs the laſt of 


thoſe Conſtitutions made above 100 Years after 
that above recited, in order to confirm both it 
and the reſt, which concludes with theſe Words: 
Et quia Religiof et alij beneficia Ecclefiaſtica noj- 
tre Provinciæ in proprios uſus tenentes, ſe Con- 
ſfitutionibus prædictis aſſerunt non ligari: Præ- 
entis approbatione Concilii ftaturmus, quod ft 
ipf beneficia hujuſmodi, vel ſuas, quas virtute 
appropriationts in eis decimarum aut proventuum 
percipiunt, portiones ad firmam tradiderint Cle- 
ricis, non obtenta Diæcęſani licentia, vel Laicis 
quovis modo, ſeu alias qualitercunque, contra pres 
fentis, aut aliarum conſtitutionum tenorem exceſ. 
ſerint, pena prædicta de cetero percellantur. Stret. 
in Conc Londin, 1342. The Penalty was one 
Third of what the Thing demis'd was worth, 
an to the Fabric of the Cathedral 
Church. 

L 
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- How long theſe Conſtitutions continued in 
force, I mult leave to their Enquiry who have 


better Opportunities to ſearch the Regiſtrys of 


Epiſcopal Sees, and Religious Houſes. What I 


have caſually met with making for this purpoſe, 


is as follows. Eh 
One of the Statutes given by Bp. Molend or 

Longſpee, Conſecrated in 1256, to the Cathedral 
of Litchfield hath this, among other Clauſes, 
Finiatur omnis Firma omni qninquennio in quin- 
guennium. This I ſuppoſe in purſuance of 
Decree paſſed in Concil. Panangl. It follows 
indeed, ef non ultra 20 annos per Decanum et 
Capitulum de cœtero concedatur, which ſeems to 
give a greater liberty to the Dean and Chapter 
than that Decree allows of, viz. to continue a 
Farm in the ſame Hands, by three ſeveral Re- 
newals, Moanaſt. 3 V. Eccles. Cathed. 249. 
_ - Harpsfield reports that Archbiſhop Reinold 
animadverted upon the Superior of a jReligious 
Houſe, who had made a Demiſe of a certain 


Rectory without his Conſent, tho' but for five 


Years; Prefidem Cænobij S. Bertini pœnitentia 
multavit quod Chilhamenſis Eccleſiæ fructus ad 
quinguennium, ſe inſcio, locaſſet. Hiſt. Eccl. 
Angl. 3539. 8 
There is enter'd upon the Regiſtry of El. 
a Licenſe granted by Biſhop Arundel in 1376, 
to the Prior and Chapter of that Place, to Leaſe 
out their Appropriate Rectory of Wycham for 
_ tive Years, 10 any qualify'd Perſon cuicunque 

Perſona ad hoc idoncæ: The ſame Biſhop in 


„ 


the 


1380, 
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1380, licenſes the Prioreſs and Nuns of Hali- 
well, to let the Rectory of Trumpington for the 
fame Number of Years, to the Prior and Con- 
vent of Barnwell, whom he enables at rhe ſame 
time to take that Rectory to Farm. After this 
ſuch Licenſes are reſtrain'd to three Years, for 
what Reaſon appears nor, the Bull of Paul 2. 
being of a much latter Date ; as 1s one granted to 
the Rector of Papworth Anneys in 1384. ut poſe 
fit dimittere fructus Hecleſiaæ ſue ad firmam vi- 
ris ad hoc idoneis per triennium. Another the 
next Year to the Warden and Fellows of Mer- 
ton Hall in Oxford, Dimittendi ad firmam per 
ſriennium medietatem Eccleſia Parochiahs de 
Gamlingaie Eliens, Dioc eis appropr. I have ſeen 
ſeveral Leaſes of Rectories granted by a certain 
College in Cambridge, for three Years only, one 
dated 19 R. 2. 1396, another 5 H. 7. 1488, a 
Third H. 8. 1520, which laſt hath this remark- 
able Condition, That the Tenant is obliged to 
pay a Years Rent extraordinary at the Expiration 
of the ſaid Term, and not beforehand, accor- 
ding to the preſent Practice. There is one of 
twelve Years bearing Date 26 H. 6. and 'tis not 
unlikely, but many may have been granted about 
the ſame Time, and afterwards for a like or a 
much greater Number of Years. | 

For long before that Time, many Religious 
Houſes and other Collegiate Bodies had purchaſ- 
ed Bulls from Rome to diſpenſe with our Pro- 
vincial Conſtitutions, and all other Laws Eccle- 
ſiaſtical that relate to this Matter: I do not in- 

8 8 L'2 _ deed 
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deed find that ſuch Diſpenſations took effect, or 
were exhibited to the Biſhops before the Reign 
of Hen. 6. The Reaſon I ſuppoſe was, becauſe 
the Purchaſers might not think it ſafe to pro- 
duce them, whilſt thoſe ſevere Laws were in 
force which had been made in the four preceding 
Reigns againſt all Intercourſe with Rome, that 


occaſioned the ſending Money out of the K ing- 


dom. But during the ſaid King's Minority, the 
Courts of Rome and England came to a better 
underſtanding with each other, they who had 
here the Power in their Hands, taking upon them 
to diſpenſe with the Laws of the Realm, as the 
Popes did with thoſe of the Church, for which 
Money was taken on both ſides, at Rome for 
Bulls of all Sorts; in England for Licences to 
put the ſame in Execution; and theſe being now 
enforc'd by Royal as well as Papal Authority, 
it is not likely that many Biſhops had the Cou- 
rage to withitand them. In effect, Diſpenſatory 
Bulls were then produc'd and admitted, as it 
were of Courſe, not only ſuch as were of a freſh 
Date, but even ſuch as had been granted by 
Popes long ſince dead, as will appear from the 
following Entries upon the Regiſtry of Ely, of 
which ſort many no doubt are to be found on 
thoſe of other Dioceſſes. FE» | 
On that of Biſhop Bourgchier who was tran- 
flated from Worceſter to Ely in 1443, is enter'd 
at length a Bull of P. Boniface (the gth, I ſup- 
poſe and laſt of the Name) bearing Date the 8h 
| Year of his Pontificate, viz, 1397, 3 
133 | the 


of Church and College Leaſes. 1 6 5 
the Abbot and Convent of St. Marys in 7ork (who 
had poſſeſſions in the ſaid Dioceſe particularly the 
Rectory of Haſling field,) are enabled Ut omnes fruc- 


tus, reditus et proventus maneriorum, Ecclefiarum, 


capellarum, dectmarum ac portionum, aliarumque 


poſſeſionum, ad ſe ſuumque monaſterium pertinenti- 
um et [pectantium certis perſonts idoneis five Cle- 
ricts, five Laicis, prout ipſis magis videbitun expe- 
liens non in perpetuum, ſed ad congruum tempus, 

diam antequam fructus et proventus, deci mæ 4 

| portiones hujuſmod! a ſolo vel a novem partibus, ſe 

rentur, Ordinarij ſeu Ordinariorum loci ve 2 
corum 2 cujus vel quorum FJuriſdictione mane- 
ria, Ecclefie, decime, portiones ac polſeſſiones 
| bujuſs modi fuerint, Jicentia ſuper hoc minime requi- 
| fita, vendere, arrendare, locare ſeu ad firmam 
| bare, libere, et licite, valeant, Apoſtolicæ Sedis vel 
Legatorum ejus, nec non þrovincialibus et ſynodali- 
| bus et aliis Conſlitutionibus ac ſtatutis et Conſuetu- 
dinibus contrarits juramento, confirmatione Apeſto- 
| lica vel quacunquefirmitate alia roboratis non ob- 
| tantibus quibuſcungue, what effect this Bull had 
in the Province of York will appear anon. 

| A like Bull of Gregory 11, who dy'd in 1 378, 

was exhibited to Biſhop Grey s Official in 1457, 
by the Prior and Convent of Thetford, Propri- 
etors of the Rectory of Dullingham, enabling 
them /tbere et licite dimittere ad 'firmam dictam 
Rectoriam ſuam Laicis vel aliis quibuſcunque, 


icentia minime petita à loci Ordinario, ſeu ob- 


tenta, and another in 1473 of Urben 6, Gre- 
gory's Succeſſor to the ſame purpoſe by the Maſ- 


ter and F ellows of Corpus Chriſti, otherwiſe call d 
wy. Bennet- 
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Bennet-College in Cambridge, by Virtue whereof 


they might in the ſame manner diſpoſe of their 
Rectory of Granchefter, | 2 

Pope Eugene 4, more indulgent to the Canons 
Regular of Barnewell, than even Boniface the 
gth, had been to the Monks of York, by his 
Grant Dated in the 12th Year of his Pontificate, 
1442, and laid before the Biſhops Official in 
1454, gave them full Power to diſpoſe of what- 
ſoever belong'd to the Priory, whereſoever ſitu- 
ate, whether Rectories, Lands, Portions of 
Tythes, Penſions, &c. for a Time, or for ever 
as they ſhould think fir, Dioceſanorum locorum, 
et aliorum quorumlibet ſuper hoc licentia minime 
requifita ; non obſtantibus Conſtitutionibus Apoſto- 
licis aut Legatinis, ſeu ſynodalibus vel Provinc- 
alibus; nec non Prioratus aut Ordinis juramento, 
confirmatione Apoſtolica, vel quavis alia firmitate 
roboratis et conſuetudinibus Statutiſque contraris 


qurbuſcunque. 


There is no reaſon to doubt but that Bulls of 


this ſort might be purchas'd by any ſuch Com- 


munities that would go to the Price of them; 


for it appears not that theſe were granted upon 
any other Conſideration: This in all likelihood 
difpos'd ſome Biſhops to be before-hand with the 
Court of Rome, by diſpenſing with the Eccleli- 
aſtical Laws within their reſpective Dioceſes, tv 
-prevent their being forc'd to it, or ſeeing it done 
without them by a foreign Power; which, as 
the Times went, they were not then able to re- 


ſiſt. This is certain, That Biſhop Grey of E. 


„ A we — 0 11 
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in 1454, gave a general Licenſe to the Maſter 
and Fellows of Peterbouſe in Cambridge. Quod 
ifs fructus, reditus et proventus Ecclefiarum ſua- 
rum, ditto Collegio unitarum et annexarum, nec 
non omnium poſſeſſionum ſuarum perſonis ad hoc 
idoneis, cum quibus conditionem dicti Collegij po- 
tuerint facere meliorem, ad firmam di mittere, ar- 
rendare vel ad tempus ſub annuo cenſu locare. 
This Licenſe to continue during Pleaſure. 

We find among Maddox's Formule, a more 
ample one granted by John Biſhop of Lincoln to the 
Prioreſs and Nuns of St. Michael near Stanford, 
Ut fructus, reditus, proventus, et obventiones om- 
num et ſingularum Ecclefiarum, vobis et Priora- 
tui veſtro appropriatarum, quibuſcunque Perſons 
idoneis, etiam et Laicis, ad firmam arrendare lo- 
care five dimittere, licite ef hbere tam vobis di- 
mittendi quam hujuſmodi Perſonis idoneis five 
Laicis, —tenore preſentium concedimus Specialem, 
pro toto tempore regiminis noſtri, duraturam ; uni- 
ver/is Offictaris noſtris et Miniſtris quibuſcunque 
injungentes, ut vos ef Procuratores five firmarios 
veſlros occaſione premſſorum, abſque mandato ng 
tro ſpeciali minime moleſtare praſumant. Form 
59. This in the Printed Copy is dated 1 7 
1407, et noſtre Conſecrationis anno to, by a 
Miſtake, for Philip, (and not John) Repington was 
then Biſhop of that See, and this was the ſecond, 
not the ſixth Year of his Conſecration; it ſhould 
doubtleſs be 1457, which was the fixth Year of 
John Chedworth elected to that See in 1451, It 
is not unlikely, but more ſuch Licenſes may have 

| L 4 been 
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been given about that time, by the ſame and 
other Biſhops; and probably their Lordſhips 
might ſometimes think it but reaſonable to take 
the ſame liberty themſelves, which they gave to 
others; and this is the only account I can give of 
fuch Grants and Leaſes, (if any ſuch are to be 
found,) as were made by Biſhops in thoſe times, 
contrary to the Eccleſiaſtical Laws then in force. 

What effect the Papal Diſpenſations had in 
the Province of York, and probably elſewhere, 
may in part appear from the Preamble to a Con- 
ſtitution made by Archbiſhop Kemp, (tranſlated 
from London to York in 1426,) in a Synod of 
11 which is as follows: Spelman 2 V. 
70 

Nos fida et concordi relatione informati, et re. 
rum Experientia edocti, quod nonnulli Abbates, 
Priores Abbates proprios non habentes, Heſpitala- 
ry et ali; Adminiftratores bonorum Eccleſiaftico- 
rum, in deſolationes Monaſteriorum, Prioratuum, 
et locorum aliorum quibus praſunt, et prodeſſe 
deberent, bona hujuſmodi Monaſteriorum, &c. vi- 
delicit arbores Slvarum cæduarum, et etiam non 
ceduarum, reditus, poſſeſſiones et alia jura ſua 
vendunt et alienant, at penſiones, corrodia, el li- 
berationes ad vitam vel longi temporis ſpatium 
vendunt et concedunt; nec non Eccleſias ſibi et 
eorum Monaſter1is appropriatas ad firmam dimit- 
tunt, et pecunias præ manibus acceptas in uſus 
proprios exponunt et convertunt, mutuumque * 
eipiunt, ac ſe et Monaſteria ſua, Succeſſoreſque 


= ef Jura reditus, et poſſe -ſſrones ſua per! nde obli- 
: 
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gant et diſtrictioni ſæculari ſubmittunt; nec non 


et alia bona ſua mobilia ſuis notis et amicis in im 


menſum donant et contribuunt; fic quod occafione 
premiſſorum eorum Monaſteria ac domus et loca 
eis pertinentia, proper defectum reparationts col. 
labuntur, et maxi mam minantur ruinam; divinus 
cultus in locis hujuſmodi præmiſſorum occaſione di- 
minuitur, et obſervantia regularis negligitur, ar 


bona hujuſmod: Monaſteriorum propter abuſus hu- 


juſmodi, quod dolenter referimus, devaſtata ſunt 
pariter et conſumpta. | 1.7 8 
We have here, its confeſs'd, an Authentic 
Proof that divers Communities actually did; 
what the Lawers tell us all Corporations aggre- 
gate might do by Law, before the Reſtraining 
Acts: They made Grants of and out of the Poſ- 
ſeſſions belonging to their reſpective Foundations 
according to their Wills, without the Leave or 
Conſent of others either had or ask'd ; They 
fold or Mortgaged the Lands, or charged them 
with Penfions, Corrodies and Liveries for Years 
or Lives; and then for their appropriate Recto- 
ries, which they could not, it ſeems, ſo freely 
diſpoſe of as of the reſt of their Poſſeſſions, they 
did what came next to an Alienation or a Mort- 
gage, at leaſt; They Leas'd them out for Fines 
paid in hand, which they ſhar'd among theme 
ſelves for each Man's private Uſe, which I take 
to be the meaning of Pecunias præmanibus accep- 
tas inuſus proprios exponunt et convertunt, Thus 
did theſe wicked Monks ſquander away the ſa- 
cred Patrimony that was committed to their 

—— | Truſt, 
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Truſt, with an Extravagancy which the Civil 
Law will not ſuffer in a private Perſon ; For 
where That prevails, One who ſhall be found 
making ſuch Waſt and Havock of his own E- 
| Nate, as theſe Men did of that which was not 
their own, will have a Curator put upon him, 
without whoſe Direction and Au thority any Con- 
tract he ſhall make, can have no effect in Law. 
And is it credible that the Common Law of Eng- 
land could ever approve of all this Prodigality 
in the Monks, ſo far as to ratify ſuch Bargains, 
as they could not make without incurring the 
Guilt of Robbery and Sacrilege? Theſe things, 
we may be ſure, were never publickly allowed 
of in any Chriſtian or Civiliſed Nation, by 
any other Authority than that which the Popes 
have arrogated to themſelves. It is true indeed 
that theſe Words Se er Monaſteria ſua Suc- 
ceſſoreſque ſuos— obligant, et diſtrictioni ſeculari 
fubmittunt, plainly intimate that the ſecular 


Courts in thoſe times did, in ſome ſort, authoriſe _ 


the ſaid Bargains, for otherwiſe how could the 
innocent Succeſſors of thoſe who made them be- 
come liable to Di/ireſſe? But all that can be in- 
ferr'd from thence, is, that they who then pre- 
ſided in thoſe Courts exceeded their Commiſlion, 
by acting contrary to the Common Law, as it 
ſtood for ſeveral Ages after the Conqueſt, and had 
never been alter'd in this reſpect, if it ever could be, 
by any Statute of the Realm. I ſay, if it ever could 
be, for the Lawyers tells us, that Acts of Parlia- 
ment when found repugnant o natural Juſtice, 
| are 
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are Null of themſelves; and that ſeveral ſuch 
Acts have for that reaſon been-declar'd void in 
the Courts below; and it muſt appear exceed- 
ing ſtrange if thoſe Gentlemen ſhall aſſume to 
themſelves an Authority to alter the Common 
Law, which by their own Confeſſion 
only to the Sovereign Legiſlature, and not only 
That, but a Power to alter the very Nature of 
Things, as they would do both, if they pre- 
rended that any arbitrary Deciſion reported in 
their Books, made That become Lawful which 
is in itſelf highly Criminal, and had always and 
every where before been condemn'd as ſuch: In 
fact, that the Common Law had undergone no 
ſuch Alteration, as to this manery; will apa 
from hence. 

When King Henry VIII. had appointed a ge- 
neral Viſitation of all the Religious Houſes in 
England, in order to find out Reaſons for the 
Reſolution he had taken to ſuppreſs ' them, the 
_ Viſitors were inſtructed to make the following, 
among other Enquiries in every ſuch Houſe. 

Whether any of the Lands be ſold or more= 

gaged, and for what Sums ? 
Whether any be let to farm by the Maſter of 
this Houſe for Term of Years, and for how ma- 
ny Years? and ſpecially whether they be letten 
for ſmall Sums, or for leſs Sums than they were 
wont to be letten, to the intent to have you 
Sums of ready Money before hand? 


Now theſe Queries, tho they ſhould be all of 


them anſwered with a full Confeſſion of the 
things 
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things in Queſtion, would have been altogether 
impertinent to that King's Purpoſe, if the Per- 
ſons. concern'd had a legal Right to do thoſe 
things, fince they could not ſupply his Majefty 
with any matters of Accuſation, that would af- 
fe& them; for, great as their Guilt might be in 
regard to a higher. Tribunal, the Law itſelf muft 
have clear d them of the Charge in Man's Judg- 
ment: This I fay would have been the Caſe, ür 
there be any Truth in what we find ſo confident- 
ly aſſerted in the Law Books. That “ Corpo- 
«rations aggregate then had as full Power and 
% Authority of themſelves alone, without the 
i Confirmation or - Conſent of any, to leafe, 

« grant, or alien any or all of their Eccleſiaſti- 
« cal Poſſeſhons, of which they were ſeiz d in 
« Fee, as any Perſon ſeiz'd of a Temporal E- 
« ſtate in his Natural Capacity chen had, or as 
« yet hath,” -* 

But its fs chr Archbiſhop Kemp could not 
perceive that thoſe Bodies, had any ſuch Power 
either of themſelves or veſted in them by the 
Laws of this Realm, or by any Authority. ac- 
knowledg'd here to be in the Pope. Nor can he 
be ſuppos d ignorant, how far the one and the 
other extended in matters of this kind, being, as 
he was, both Chancellor of the Kingdom, and a 
Member of what they call the ſacred College at 
Rome. In ſhort, He with the Conſent of his ſuf- 
| fragans condemns the Exerciſe of that pretended 
Power, as highly Criminal in itſelf, and contra- 
4 fy rothe ancient Canons and Conſtitutions, which 
| | he 
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he declares to be ſtill in force, adding new Pe- 
nalties to thoſe contain'd in them; annulling 
withal fuch Grants and Bargains as ſhould there- 
after be made, or, and for any conſiderable Patt 
of the Poſſeſſions belonging to Religious Houſes, 
without the Conſent and Approbation of their 
Dioceſans, beſides other Conditions which I ſhall 
preſently have occaſion to mention. 

It's true indeed that this Decree was not put 
in Execution either by that Prelate, or by his 
immediate Succeſſor, probably on Account of 
ſome ſtrong Oppoſition it was like to meet with 
from the Courts either of Rome or of Weſtm.- 
Hall; and ſhould it come from the latter, it 
would not be the only Inſtance of Papal Uſur- 
pations being 1 by the Temporal Courts, 
in derogation of the Laws then in force: Two 
very remarkable Inſtances of this Sort are pro- 
duc'd from the Vear- books, by Biſhop Stilling- 
fleet in his Caſe of Commendams p. 443, viz, of 
Judgments given in favour of a Power which 
the Popes had arrogated to themſelves of Collat- 
ing to Benefices here in England, which Power, 
faith the Biſhop, was own'd by the Fudges; and 
this could not be done but in direct Contradiction 
to the Statute of Proviſors: But, as we are told 
by the Biſhop, it is ſaid in the Vear- books that 
the Statute of Proviſors was grown out of Uſe, 
the Reaſon, I ſuppoſe, on which the ſaid Judg- 
ments were founded, 

The former of theſe was given in 41 of King 
Edward 3. in the 25th of whoſe Reign that Sta- 
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tute was made, it-was affirm'd and reinforc'd by 
another in the 27th, and by another in the 38th, 
and could it grow out of Uſe by the 41 of the ſame 
Reign? The meaning, I ſuppoſe, was, that the 
Scatute had not been executed during the three 
rececding Years; but whatever the Reaſon of 
That may have been, whether the Want of Oc- 
caſions, or, which is more likely, the Corrup- 
tion and Negligence of thoſe who ſhould ſee to 
the Execution, ſuch Non-uſage neither did nor 
could abate of its force, as we are very well aſ- 


fured by the following Words of an Act paſs'd in 


the next Reign. Which Statute (25 E. 3.) al- 
ways holdeth his force, and was never defeated, 
repealed nor annulled in any Point. = 
The other Inſtance is of a like Judgment given 


for the very ſame Reaſon, v/z. that the Sutute 


of Proviſors was grown out of Uſe, and that but 
two Years after it had been enacted in Parlia- 
ment, That all the Statutes and Ordinances made 
ainſt Proviſors, as well in the times of King 
Edward the third, and King Richard the ſecond, 
asg in the time of our Sovereign Lord the King that 
now is (Hen. 4.) with all the Pains and Additions 
to the ſame, ſhall, from henceforth be firmly holden 
and kept in all Points, ꝙ H. 4. c. 8. 

The Oppolition ſuppos'd to have been made 
to Archbiſhop Kemp's Decree, from what Quar- 
rer ſoever it came, ceas'd upon the Tranſlation 
of George Neville to the See of York from that of 
Exeter. This Prelate had for many Years before 
been Chancellor of the Kingdom, and therefore 
9% | could 
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could not but know how the Law ftood as to 
matters in which he was immediately concern'd ; 
and being Brother to the great Earl of Warwick, 
we may well ſuppoſe that his ſuperior Quality 
ſecur d him from any vexatious Chicanerie that 
his ſaid Predeceſſor might apprehend: He find- 
ing the aforeſaid Decree in the Regiſtry of his 
Church, but not in that which was called the 
Statute-Book of the Province, by the Advice of 
his Suffragans and Clergy aſſembled in a 8 ynod, 
order'd it to be enter'd upon Thar likewiſe, and 
incorporated with the other Provincial Conſtitu- 


tutions, and, after due Promulgation, to be 
ſtrictly obſerved in all Places within his Metro- 


political Juriſdiction, whieh-attharchmne—and 
ferme Years afterwards, ceamaprchended all 
Sor. 

This was in the Vear 1466, when Pope Paul 
the 2d. for what reaſons appears not, inſtead of 
interpoſing his Authority in behalf of the Monks, 
thought fit to follow the Example ſet him by 
our Archbiſhop ; for he, ſoon after publiſh'd his 


ſo often mention'd Conſtitution Ambitigſæ. Whe- 


ther this was ever publickly receiv'd in England 
before Queen Mary's Reign, is more than I know, 
but receiv'd it was in that Reign, tho” to little 
purpoſe, for I find the following, among other 
Decrees enacted in the Synod of London, held by 
Cardinal Pool, in the Year 1550. 

Ecclefiarum indemnitatibus in poſterum omni no 
Proſpicere cupientes, hac Synodo approbante, ſta- 
cui mus, Putt onem felis recordationis Pauli 

Pape 2. 
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176 Reaſotts for altering the Method 
Pape 2. que incipit Ambitioe, ſub penis in ea 
cantentis obſervari debere, quibuſcunque aliis tam 
generalibus, quam hujus regni particularibus Ec- 
clefiaſticts Proviſionibus ſuper eadem re in ſuo ni- 
bilominus robore permanſuris. 

Note, that the Cardinal had a Royal Licenſe 
ta exerciſe his Legatine Powers, and was ſpeci- 
ally authoriſed by the Queen to hold the ſaid Sy- 
nod, as were the Clergy likewile to aſſemble and 
give their Conſent to the Canons that ſhould be 
_ enacted therein; This to prevent their being en- 

ſnar d in a Premunire, as they had been in the 
Reign of H. VIII. when it might be truly ſaid 
that the Statutes relating to that matter were 
grown out of Uſe, Note, likewiſe, that the 2. 
H. VIII. c. 19, commonly call'd the 4&7 of Sub- 
miſſion, was then under a Repeal; ſo that notwith- 
ſtanding any thing contain'd in the ſame, this 
Canon ſeems to have the ſame legal force, as any 
other Conſtitution of that ſort made before, or 
after it, had, or ought to have. Whether or how 
far it can conſiſt with the Enabling Act is a Que- 
ſtion which I preſume not to determine. But this 
I ſuppoſe will admit of no Diſpute that the ut- 
moſt Liberty which that Act allows of, may be 
uſed without ſcruple in any of the Caſes 1 am 
going to mention. 

For after all, it muſt be acknowledged that 
there are certain Caſes extraordinary, in which 
by all the Laws Eccleſiaſtical or Civil that have 
been any where in force, before our Reſtraining 


Acts, Churchmen were permitted, ar leaſt, if 
not 


of Church and College Leaſes. 177 


not oblig'd, to alienate their Poſſeſſions for a 


Time, or for ever; provided they did it for ſuch. 


Cauſes, and in ſuch Form and Manner, as the ſame 
Laws preſcribe. 1 

Now there are ſeveral Cauſes, which by the 
Canon and Civil Law, will juſtify an Alienation; 
but they may all be reduced under the one or the 
other of theſe two Heads, namely urgent Neceſ- 
ſity, and apparent Utility. 

Of the former Sort are, 1. The Payment of 
Debts contracted in behalf of the Church, upon 
any Occaſion like thoſe that follow, and cannot 
be diſcharged by any other means. 2. Rebuild- 
ing the Fabric, when in a ruinous Condition, 
and not otherwiſe to be kept in Repair. 3. The 


Relief of People in extreme Want and Miſery, in 


a Time of Dearth, Peſtilence, or any other 
public Calamity. 4. The Redemption of Cap- 
tives, when great Numbers of innocent People 
are carried into Slavery; which was often the 
Caſe at the making thoſe Imperial Laws, and 
Canons of the Church, which relate to this Mat- 
ter; The Empire at that time lying open on all 
Sides to the Incurſions of Geths, Huns, Van- 
dals. &c. 5 | 

In theſe and the like Caſes of Neceſſity, the 
Goods of the Church, whether Moveable or Im- 
moveable, might, and ought to be pledg'd, mort- 
gaged, or fold outright, as the Occaſion requir d. 

There are likewiſe Caſes of Utility, as the 
Canoniſts call them, in which Alienations either 


temporary, or perpetual, are authoriſed by the 
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178 Reaſons for altering the Method 
ſaid Laws, that is, when they are made for the 
Advantage, not indeed of particular Perſons, but 
of whole Communities, and that for the Time to 
come, rather than the preſent. Barren and un- 
cultivated Grounds might be leas'd out for a long 
Term, (but without Fines or anticipation of 
Rents,) in order to their Improvement; ſo might 
ruinous Houſes, on condition they ſhould be re- 
paired or rebuilt by the Tenants. Ir has been 
ſhewn above, that, by the Imperial Laws, which 
were afterwards incorporated in the Canon Law, 
Church Lands might be exchang'd for others of 
a greater Value, or lying at a more convenient 
Diſtance. Houſes and Lands might likewiſe 
be made over for Life or Years, to ſuch Perſons 
as would ſettle upon the Church, Eſtates in Re- 
verſion of double the Value. | 
A Contract not unlike to this, but of greater 
Advantage by far to the Lay Contractors, was 
much uſed in the middle Ages, and had the Name 


of Precariæ; Father Paul ſaith it was invented 


in France ſince the Time of Charlemagne, which 
may be true of the Name, but the Rule concern- 
ing it to be found in the Capitulars of that Prince, 
and of his Son Louis le Debonaire; and that it 
was in Uſe before their Time, appears from a 
Draught of it among the Formule collected by 
Marculphus, as it is ſuppos'd, about the middle 
of the ſeventh Century. By the Law of Char- 
lemagne the Purchaſer had this Advantage, that, 
when he gave the Reverſion of an Eſtate to the 
Church, he had both That and another of * 

dne 
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the Value ſettled upon him for his Life; or if he 
made a preſent Surrender of his own, he might 
have his Life in Church Lands of three times the 
Value. Conſtitutions to this purpoſe were made 
in ſeveral Provincial Councils, which we find 
| inſerted both in the Decretum; and in the Decre- 
tals, and ſo made parc of the Common Law Ec- 
cleſiaſtical, but with theſe two Cautions; the 
firſt, That the Contract ſhould be renew'd at the 
End of every five Years, in acknowlegement, I 


ſuppoſe, of the Churches Right, which might 


otherwiſe be overlooked or forgotten, The 


other, That a Succeſſor ſhould not be bound by 
any extravagant Bargain made by his Predeceſ- 
for; for tho' the Law be expreſs, that Precari- 
um ſolwvitur obitu ejus cui conceſſum eſt, non etiam 
concedentis, yet if it appeard to have been granted 
upon unreaſonable Terms, it might be annull'd 
by the Succeſſor, 1 

This Contract was not unknown in England 
before and after the Conqueſt; we have ſeveral 
Inſtances of it in the Hiſtory of Ramſay Abby, 
publiſh'd by Dr. Gale. F. Paul, and from him 
F. $1mon, tell the World, that Churches and 


Monaſteries have been greatly enrich'd by it; 


which 1s not unlikely, where many ſuch Agree- 
ments were made upon equal Terms ; But then, 
one would think that ſuch a Practice ſhould go 
a great way, to clear the Churchmen of thoſe 
Times from the Imputation of Avarice, which 
tis the Buſineſs of theſe Writers to fix upon them, 

alleging This as a Proof of the Charge, which 
M 2 {ſerves 
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ſerves rather to confute it; Avaritious Men catch 
at Opportunities to enrich themſelves at the pub- 
lick Expence, and ſeldom forego their own Ad- 
vantage for the ſake of others: Churchmen in 
this Caſe parted with their preſent Poſſeſſions, 
for the Benefit of thoſe that ſhould come after 
them, doing good, where they could look for 
nothing again; which was certainly the Caſe of 
thoſe Religious, who, according to F. Simon, 
purchas'd Eſtates for their Monaſteries, of which, 
theſe were not to have the Poſſeſſion, till after the 
fourth or fifth Generation. 45 

But neither theſe nor any other of the men- 
tion'd Contracts were of force, unleſs made in 
the legal Manner, or, as the Canoniſts ſpeak, 
with certain Solemnities, ſuch as might ſerve for 
Proofs, that the Makers had no other End in 
View, than the common Good. 

Before any of the ſaid Contracts could be 
made, the whole Community, to which the E- 
fate in queſtion belong'd, was firſt to be con- 
ſulted; the Community, I ſay, for it does not 
appear, that, ſince the Church was endow'd with 
real Eſtates, theſe were ever before our Enabling 
AF, ſo far in the Power of ſingle Perſons, as 
that they could diſpoſe of them for any long 
Time; Sole Corporations, (Eccleſiaſtic at leaſt) 
both Name and Thing, being unhear'd of till 
then, as they ſtill are to all the World beſides 
ourſelves. The Community was to be aſſembled 
in 2 regular Manner, and that more than once, 
if the Occaſion requir'd it, in order to what the 
Canoniſts 
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Canoniſts call the Tractatus, in which every 


Member was heard, who had any thing to ſay 


either for or againſt the propos'd Alienation ; 
the Stewards more eſpecially were, according to 
the Laws of Juſtinian, to deliver their Senti- 
ments upon Oath concerning the Neceſſity or 
Utility of the ſame. In France there is a formal 
Enqueſt, or Information taken, de Commodo ef 
Incommodo. But then ſhould a Majority, or the 
whole Body agree to the Propoſal, that Agree- 
ment was not to take Effect, till it was approv'd 
of by a ſuperior Authority, after that the Mat- 
ter had been examin'd and canvaſs'd over again; 
the Parties immediately concern'd not being per- 
mitted to give final Judgment in their own Cauſe. 
It was the Biſhop's Part, as it ſtill is, by Com- 
mon Right, to confirm or annul all ſuch Agree= 
ments made by Religious Societies within his 
Dioceſe, thoſe excepred wherein he was himſelf 
concern'd in Conjunction with his Clergy, as 
when Lands or Tenements belonging to them in 
Common were to be Sold, exchang'd or alienated 
for a Time; which, according to the Imperial 
Laws, were to be allow'd of, or declared void as 
the Metropolitan ſhould ſee Cauſe, In Caſes 
where the Metrapolitan had a like Concern, two 
Biſhops deputed by the Provincial Synod were 
to be the Judges, 

When the Church Revenues came to be divid- 
ed into ſeperate Portions between the Biſhop and 
his Clergy, their Management, in this Reſpect, 


was ſtill the ſame, as if they had continued to 
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Live upon one Common Stock ; for neither the 
one nor the others could ſell, exchange, or other- 
wiſe alienate any part of their reſpective ſhares, 
till the Matter had been treated and debated in 
the manner above deſcrib'd. In time, its true, the 
Chapter, where any was, came to repreſent the 
Body of the Clergy, and for want of a Chapter, 
this Buſineſs, as I take it, was tranſacted in the 
Dioceſan Synods, which regularly were, as they 
ought {till ro be, for any thing that appears to 
the contrary, held twice, or once at leaſt, in every 
Year. As for the Metropolitans Power in this 
Behalf, the Popes in latter Ages, among many 
other Uſurpations, aſſumed That to themſelves, 
ſo far at leaſt, as to reſtrain the Biſhops, (as they 
did likewiſe the greater Abbots) from Alienati- 
ons and Enfeofments of their Demeans, tho 
conſented to by their reſpective Communities, 
without Licenſe firſt had from Rome, as hath 
been ſhewn already. 
Abbots and their Convents uſed to proceed in 
the Diſpoſal of their Eſtates, as the Biſhops and 
their Clergy did ; nor hath the Partition of the 
fame, made likewiſe by them, occafion'd any 
Alteration in this reſpect; even the Commenda- 
tory Abbot, who hath little elſe to do with his 
Monks, muſt give his Aſſent and Conſent, and 
have theirs, before either can alienate any Part 
of their reſpective Portions; and, when all are 
agreed, they are ſtill ſubject by Common Right 
to the Dioceſans Controll, who, if there be no 


Exemption in the Caſe, may vacate or confirm 
| | the 
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the Bargain, as he finds it like to prove hereaf- 
ter advantageous or detrimental to the Commu- 
nity. This Office is now indeed commonly ex- 
ecuted by Viſitors, or other Superiors of the Mo- 
naſtic Orders, fince the Religious have for the 
moſt part been exempted from the Juriſdiction of 
the Ordinaries. But in England it was not ſo, 
even when the Popes Power was at the higheſt 
for our Biſhops were not then wanting, on Oc- 
caſions, to aſſert their ancient Right, of which 
ſome Inſtances have been already given: We 
have a very remarkable one in the lately menti- 


oned Conſtitution of Archbiſhop Kemp and his 


Suffragans, who, for a Remedy to the many 
great Abuſes ſer forth in the former part of the 
ſame, conclude with the following Injunction on 
all the Religious of the Province, without Diſ- 
tinction of Exempt or not Exempt ; which I 
ſhall tranſcribe at large, fince it may ſerve to il- 
luſtrate what hath been ſaid under this Head. 
Nos Johannes Archiep1ſcopus antedictus, Monaſ 
teriorum, Prioratuum, Hoſpitalium, et locorum 
aliorum religioſorum infra Provinciam Eborum 
exiſtentium, indemnitatibus occurrere defiderabi- 
liter affetantes, et ſuper ets remedium opportunum 


adhibere, de Suffraganeorum noſtrorum adviſa- 


mento et confilio, flatuimus et ordinamns, quod ſal- 


dis als proviſionibus, Statutis, Conſlitutionibus, 


ordinationibus et remediis ſuper hujuſmodi vendi- 
tronibus, alienationibus et conceſſiombus antiquo= 


rum Patrum auctoritate editis, cum venditio ar- 


lorum, ſilvarum non cæduarum, vel cædunrum 


ad 
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ad magnam quantitatem, vel conceſſio jurium, re- 
dituum. vel Poſſeſſionum aut Penfionum, corrodio- 
rum, five liberatarum ad vitam alicujus, vel 
longi temporis ſpatium fieret alienatio, Tractatus 
duorum dierum, ad minus, inter Abbatem et ejus 
Conventum, aut Priorem Abbatem proprium non 
babentem cum ſuo Conventu præcedere debeat dili- 
gens ef maturus ; et fi, poſt Tradtatum hujuſmodi 
folemnem, prefatis Abbati et Conventui ſeu Priori, 
Abbatem proprium non habenti, & ejus Conventui 
viſum fuerit, quod hujuſmodi venditiones, alienatio- 
nes, et liberatarum conceſſiones vel mutuæ receptiones 
eorum Monaſteriis, Prioratibus vel aliis locis neceſ- 
ariæ fuerint et utiles ſeu opportune, tunc ſuper ali- 
enationibus venditionibus et conceſſionibus pramiſſis 
nobiſcum in noſtra Dioceſi, et Provincia noſtra, et 
cum Suffraganets noſtris in eorum Diocęſibus, ac 
noſtris ef ſuis ſucceſſoribus temporibus profuturis 
Tractatum habeant ſpecialem; et poſt licentiam 
et auctoritatem a nobis ſeu Suffraganets in Dioce- 
fibus ſuis prebabitis, ad præmiſſas venditiones, 
alienationes et conceſſiones liberam habeant facul- 
tatem. Quod fi Abbates pradifti, Priores vel 
Hoſpitalarii, contra. hanc noſtram Ordinationem 
ue Provifionem, venditiones vel conceſſiones, nulla 
prehabita auctoritate, fecerint, hujuſmodi ven- 
ditiones alienationes et conceſſiones ad vitam, vel 
in perpetuum pro nullo habeantur, et omnimoda 
careant firmitate: Et mbilominus preter alias 
peenas in diverſis Ordinationibus inde prowiſis, pre- 
dieti Abbates, Priores et Hoſpitalarij hanc noſ- 
tram Conſtitutionem violantes et contemnentes, eo 
fatto a celebration divinorum fint ſuſpenſi, et ad- 


Mi niſtrati on 
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miniſtratione bonorum Monaſteriorum, ac Digni- 


tate et Officits, quibus præſunt, ipſo fatto, in per. 


petuum privati exiſtant. 


There is one Formality ſtill behind, which i is 
preſcrib'd in the Leonine Conſtitution, and en- 


torc'd by Fuftinian in his Novells, but overlook'd 


by the Modern Canoniſts, though i it be menti- 
oned in Gratians Decretum, and is at this Day 


obſerv d throughout France purſuant to the 
Laws of that Kingdom, both Eccleſiaſtical and 
Civil: According to theſe, when the Sale of 
any Lands or Tenements belonging to an Eccle- 
fiaſtical Community, hath been agreed to, and 
allow'd of in Manner and Form above ſpecify'd, 
Notice ſhall be given thereof by Proclamation, 
and a Writing ſet up in ſome public Place of 
Concourſe. The Imperial Laws order this to be 
done twenty Days before the intended Sale, at 
which all People are admitted to offer what 
they think fit to give, Perſons of Quality and 
of Power excepted, who are prohibited upon 


the ſevereſt Penalties to intermeddle in the Mat- 
ter. The Purchaſe muſt be adjudg'd to him 


that ſhall offer moſt, but with this Charge, that, 
as he would make good his Title, he muſt take 
effectual Care that the Purchaſe-Money be laid 
out in ſupplying thoſe very Occaſions, that had 
been the Motives, on which the Alienation was 
agree d to, and approv'd of; and be able to 
produce authentic Proofs, that! it hath been laid 
out accordingly: If he ſhall fail herein, the 
Contract will be Null from the Beginning. He 
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may indeed, if there be no Colluſion on his 
part, have his Action againſt the Officer, or 
ſuch other Perſons as receiv'd his Money, who 
ſhall be compell'd, bur in their private Capacity, 
and no other, to refund ſo much of it-as hath 
been interverted or miſapplied. But it is with 
the Community, in this, as with Minors in any 
like Caſe, who will be anſwerable for no more 
than hath been actually employ d to their Benefit. 
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